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THERE 5 catron has preſented ns tee ns the 
univerſity preſented another after, the biſhop has his 


E. b 4 to take one preſentee or the other; and if the biſhop ad- 


mits and inſtitutes. the preſentee of the univerſity, the patron can- 
not maintain 2 quare” impedit, becauſe thefe * way 20 diſturbance. 5 


| ” \ Bileberber v. Reeves, 1 Com. Rep. 169. 


2, In quare impedit, if the Nav be outlawed, pending the 
wn, that outlawry gives the king a title. Bl. 
3. But on reverſing the outlawry, the plaintiff ſhall 5 EX= 
ecution of his judgment, and the e 80 1 ſhall BE, I | 
moved Bid in note. . . . 
: . If the Archbiſhop of Contr de Piat in a quare i 8 
dit, ine writ muſt be awarded to the other 8 Fer. tt NR 
ne Ge Je 1 Show. 329. 5 1 FEA 8 e 
5. If a quare . ſhould be brodghe qui the. Archbiſhop : 
oe. York as a diſturber, the writ ſhall be dire te: to-the * ; 


x 3 Canterbury. Bid. . 3 
„„ quare impedit by the king againſt the „ > preſent oF 3 5 


by reaſom of Gimony, need not make the e A defendant. "THY © 8 
King v. Sowton. 2 Show. 167.” - 


= 7. If the right of em i in one, and of prefentation i in 
Bd + another, and either im Th 4 the other in his right. a'gquare impedit 


Hes, The King v. 7. Morne of Stofers. and T As l. 
3 Term Rep. pace 
8. Where the ; ofnorinatine 9 of preſentingin B. 
B. is to judge of the qualification of the perſon nominated in the 
- ſame manner as a biſhop does; but if the perſon preſenting object 
to the nominee on the 2525 W muſt be tried by 
ans Bid. re 8 6 + ann Pe 5 * ne» 
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„Wikas an act of parliament unites three 8 „„ 
gives the firſt pre fentation to'the-patron of the church E e 
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notice of the N and it * on 285 face of the declaration | 
e VI. e 3 0 p TOP > 
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55 1 5 A Amped. 


__ a certain - of preſentation has taken place under the a | 


bolt parſiament which has been acquieſced in, that is ſufficient 

„5 Sround for preſuming that the order ſet forth is the true orders 2 

According to the meaning of the act of parliament. 3 Will. : 
223. The Warden, Sc. of the Myflery of Grocers v. The. Archbihep 


| of Canterbury, and . Baclbouſe, Clerk. In this caſe, three ob- ; 
jections were taken to the count. 1ſt. That it is not alleged : 


; * x 75 7 2 therein that the plaintiffs were ſeiſed of the advowſon to preſent ' 
Ain their third turn. 2dly. That the plaintiffs . have not ſhewn any_ 


NS 
7. 


title to the 7hird turn. 3dly. That this is not the third turn. 


length. 3 Ni 214.) 
. Long acquieſcence i is e of an agreement to preſent 
. in the order and rotation of turns as e in the counts 3 * Me: 
„ 
8 4. S che articles 9980 not be . in the ples, nor 


1 5 : _— | in the declaration. Rex v. Armagh, 2 Stra. 837. 


5. It is generally neceſſary for the crown to allege a PEPE © RY 
in a quare ampedit, as well as a ſubject; a commendam relinere does 
not amount to one. But where: the verdict finds that the crown 
was ſeiſed in fee, ut de uns grab, it cures the want of the allega- 
tion. as v. Bar ee 2 Sera. 2 V 


. Are r 442: (8. a 9) lere inpedit. Pleas, Good 3 in a deen. 2 


7 pleading «right | in coparceners to preſent to an advowſon by 
turns, it is good to ſtate that the right aroſe becauſe they did 
not agree to preſent, which | is e to  foping oy 9 25 5 

1 5 tee. 11 He BY. SY 5 


FR a + 
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(. 4. 11) Pleadings = the . 


1 declaration having: ſet forth that B., the. "FR . - 
biſhop, was ſeiſed as of fee, in right of his archbiſhoprick, X 
of the advowſon of the church of A., c. and the archbiſhop i in 


- ms 443. 


His plea admits this ſeiſin, and a vacancy by promotion, as alleged 


in the declaration, but inöſts that the crown by patent grante to 


- 5 D. the deanery of A. with all its rights, members, c. by virtue 


- whereof he was poſſeſſed of the church of A. as a member of the 
deanery, c. this is ill, as it neither ſhe ws a preſentation, or that 
the. church is a member of the deanery. Rex v. Archbiſhop * 


"I ef b Armagb and N. Wheley, Clert. 2 Sira. 837. 


23. In quare impedit, the biſhop pleaded tliat he claimed nothing. 
burt as ordinary, and it was holden bad, for want of alleging notice 
1 „ the reſuſal, though in a caſe where the crown. RS 

one v. Re W 9 : I 115 358. 


„„ X OY 7 . | 
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„Wirnour this, that it bete to he 1 


„ » 


— 55 


preſent to the church at the ſecond turn, when 1 6 x 


Tore became vacant by the death of T. P. as the defendant hath 
alleged in his plea,” is a good and material traverſe. It is a 
traverſe of a matter of right, reſulting from 8 and not ol 8 


matter of law only. 3 Will. 234. 


2. In quare impedit by the king for the next turn of- A living ; 


| void by promotion defendant pleads that the crown preſented D. 


who is ſince dead, and that he himſelf is now prefented, r. 


en e this is a confeſſion and avoidance, and the trav 


pParſon impanſomc e, with A traverſe that the church is ſtill HOT 5 


ing therefore bad, it may be paſſed over, and iſſue taken upon 


the avoidance. Rex 'v, Archbiſhop of Armagh, Ec. 2 Stra. 8 37. 


In quare impedit the plaintiff having. ſtated his title in che 
declaration, the defendant pleads his own title in bar, in deducing | 


which ſeveral incidental points are alſo ſtated: the plaintiff, in his 


MS WR 


replication, ſets forth effential matter, which would fully avoid 


the defendant's title, but does it by way of inducement to a tra- 
verſe of one of thoſe incidental points, with which traverſe the 


replication concludes ; the defendant, in the rejoinder, takes no 
notice of the traverſe in the replication, but traverſes the matter 
A wel 6g which precedes it. This rejoinder is good, and 


may well paſs by the traverſe i in the replication, that traverſe being 


an immaterial one. 7. Wee v. Bi ſhop of Cs 1 KH. Black.” * | 


6. + ”9) Judgment. When and tow, 2 of the 
"Entry thereof. 


"3, 


2. JN A quare 3 brought againſt A. and 50 tenants in com- 
mon of an advowſon, (being aſſignees of two co-parteners, 


3 do not agree to preſent) A. ſuffers judgment by default, and 


B. dies pending the writ. This judgment is a bar to another | 


quare impedit brought by A. and C., the reprefentatives of B., (in 
which A. is ſummoned and ſevered) to recover the ſame preſen- 


| tation, but is not a bar to C,'s right to recover on the next avoid= 
ance in his turn. Barler v. Biſhop of London, 1 H. Black. 412: (n). 


2. A. B. and C., three ſiſters, are co-parceners of an advowſon. 
A. marries D., on whom A.'sthird is ſettled : B. marries E.; and © 


C. dies, having deviſed her third to F., the ſon of B. and E. D., E., 


and F. being thus entitled under or in right of the ſeveral original 


| co. -parceners, A guare impedit is brought by G., a ſtranger, againſt | | 
D and- E. E. dies pending the writ, and the ſhire of B (pre= _ 


_ viouſly. deceaſed) thereupon deſcends to F. in addition to the thare 


deviſed to him by C. D. ſuffers judgment by default. 573 | 


* W of is a ax © to a | quare impedit TYM * _ 


2. 3 n 25 3 


17 Vin. 46. 5 


„„ 


| ; cr pon, - Divare qinjevit. - 


F. (ir n which D. is e and ſeveted) to recover the fame ; 


34 3 but is not a bar to F.'s right to recover on the nent 
— 1 — 5 avoidance in his turn. Barker & al. v. Londen (Bib) © & al. 
à„ oor om: 472 T0 Will's Rep- 659.) ES 


, (B. d. 21) Of Damages 31 Colts, . . 


F< IN  quare impedit fix months are underſtood to be Gx 8 
months. But that is becauſe it is manifeſt by the words 
of the fat. Ed. 1.(W. 2.) c. 5. that by fix months, half a year is 
there meant. The words ate, „If he recover his 8 
within fax manths, damages ſhall be given to ey a yory val: 


DE only. Barr. 1 | 1455. 5 oh 
\ $5; Ale ough the Abends have judgment in Aewurier; 


:  grare , he is not entitled to colts (under ſtat. 8 &. 9. W: : 
. 1 10 2 Thrak v. OG e 1 9925 * 530. e 
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5 by way of gue eftate, and not by way of cuſtom, which is 
e fs only for. Colors. Thomſen v. Roberts, -Hil. 5 G. 2. Fort. 339. 
2. A plea of preſcription” for common in a que efate is good 
after verdict, though it be not in expreſs terms alleged, that the 

owners of the eſtate have uſed i it from | time W Clark 


. 12475 N N 
nn Aua timet. 


„Wigan e Was Kon 2 3 of a f@ery fo 2 con- 

| ſiderable length of time, a perſon who claims a ſole right 

\ ns may bring a bill to be quieted in the poſſeſſion, though-he 
has not eſtabliſhed his right at law, and it is no objection upon 
demurrer to ſuch a bill, that the defendants have diftin& rights, 


for upon an iſſue to try the general right, they may at law take 


advantage of their ſeveral exemptions and diſtinct rights. 1 Arb. 

282. 737 Mayor of York v. Pilkington and others. _ 

2. A-tenant in tail out of poſſeſſion cannot bring a bill to. per- 
. petuate the teſtimony of witneſſes, till he has recovered poſſeſſion 
"oy PROM 1 44. 571. 73 7 e v. Ord.. En 

| LL 3. A wife 


"Fs F tenant of 2 manor. REY plead 8 ai FO | 
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: 1793. 19 Vs Hair. N ; $4 5 


3. A wife who was executrix Vas reſlrainzd from getting in 


he aſſets of a teſtator, her huſband being in the Wef# Indies ad: 


not ameſnable, to the props of this court. 2 bs 21 125 41 


TINGS 1, n 


Well. 
5. A partner, aſter the partnerſhip bad 35 gave a joint 


| note. Bill filed to ſtrike out the plaintiff? s (the former partner's) 


name, to have the bill retained for a year, and a trial had; when 


the plaintiff at law could not prove the partnerſhip, and was non- 


ſuited : yet Lard Chancellor (on equity reſerved) refuſed to decree 


the name to . 3 Bro. Cha. Ko., 7 ITS: Ban v. 


Mackmath. 
-» Injunction to cries defendants. from negutiating a bill of 


exchange given for goods not delivered, iſſued on certificate of 
_ | bill filed-- 3 Bis: Cha. Rep. 49092 1 Patrick v. Harriſon 

| and others," e 
7. The e of 4. cannot maintain 2 bill the re- 


ee, of B., to a part of the reſidue of w ſe 1 A is 


5 Taylor: v. Allen. = | nag. 
4. Bill to . l A promifſory note given on a mar- = 
riage brocage agreement; on motion, the defendant was re- 
ſtlrained from parting with or affigning the note, till anſwer and 


- further order... _Ambl. 66. 1747. Sir Edward Smith v. Hart- | 


entitled. 3 Bro. Cha. Ps 624. 179. | 1 and others Ss 1. 


Medal. 
8. Creditor. Glivg a bill againſt executor cannot ks a yi 5 
of the debtor a party, in caſe of inſolvency of the executor, the 


court, on motion, will grant a receiver, and compel the executor 


to allow his name to be uſed in "PR, Stipe, 2 Veſ. jun. 95. 
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Ex 95 ” mY” 8 2 4 75 2 - $ 31 > E 2 1 I 7 * g 
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what Perſons; ; and Puniſhment thereof, Ge. | 


125 1. WAN infant 8 he age of 14 years is preſumed to be un- 


able to commit a rape, and therefore cannot be puilty of 
But he may be a principal in the ſecond denen, as aiding * 
and aſſiſting. 1 H. P. C. 630. 


2. f death enſue from the violence with which a rape is com- 
| minted, whether the offender can be indicted for murder. * | 


Laue caſe. Vid. Leach Cr. Ca. 112 
3. On an indictment for a rape, the depoſition of the oirl taken 
| before the * 9 and badet by. him, ways. after 


CS a1 T4233 8 pe : 1885 ; : p 3 8 N 75 her 


1 2 
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| wv What is or ball ber aid to "be Ri a of e. 3 


— 


her death, an ee, eee 41. : 


- | 
though it was not ſigned by her, and ſhe was under twelve years | | 
of age, provided ſhe was ſworn, and appeared competent to take 4 


an oath; and all the facts neceſſary to complete the crime may be 1 

dollected from her teſtimony ſo given in Serge 8 _ 1 

. eee caſe. 7 LOSS "Cr. Ca. Es „„ | 7 LS 

5 8 3 4 5 ; 5 | 5 5 = 5 5 f 

28Vin. 60. (4) R cen, AM of e N 15 1 

N "the Court of Chancery, and Caſes relating to them. 1 

* . . PHE appointing a receiver is not in all caſes. a turding the \ , 
1 5 party out of poſſeſſion, as where a receiver is ap pointed of 9 f 
an infant's eſtate ; in ſuch caſe the receiver's poſſeſſion is the po- 
= ſeſſion of the infant; but on the appointing a receiver in an ad- | 4 
Eo © © werſary ſuit, as where the plaintiff in ejectment has recovered a 


im hat has the right to it. "IE has 380. Trin. 735. Sharp | 
8 1 v. Carter. 3 | 


| 
verdict, here the receiver s poſſeſſion ſeems to be the poſſe ſſon ß ; 
. 
2. There is no 1 Ty the court's s appointing a receiver of nb 4 

| 


„ nv infant's eſtate, where there i is no bill bled.” | 1 All. 578. Moy 1 
„% 1786. Anon. | | A. 
V 3. A receiver optic 40 collect in aſſets FREY to diſks ations Cars 
ED in the name of an executrix, muſt give ſecurity to indemnify the LEN 


executrix on account of ſuch actions. 2 All. 213. OZ. 1 741. | 
Taylor v. Allen. „ 
ue court has no JuriſdiQtion | to appoint. a receiver unleſs a 

„ cauſe be depending. 2 Ath. 31 5. Jun 1742. Ex parte bis. 1 
5 2 5 1 

| 25 5. The defendant ordered to pay. roool. he has collected of the 5 

* 5 money into the bank in, tbe name of the accountant- ö a. 
5 general, and his lordſhip appointed a receiver of the whole eſtate, 3 
| do pay in from time to time what he receives, 1510 A the will it . 
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3 * PETE IN L — 
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” 


_ eontefling in the ecclefraflical court. 2 Ath. 37 7 1 57 1 

= — v. Clerk. = Pleading, 1 N 7 I” 
ee 6. The courſe of the court requires a ſecurity by the cher, - Ret 
and two ſuteties in a recognizance z and the taking an aſſignment 8 

2 of a mortgage belonging to a receiver, was held very improper, and | |-- 

ought not to have been ee 3 Ah, 237- July 1745. Mead I ec 

ES: 5, 'v. Lord Orrery. 5H 11 
))%)%VJVJ%%%%)ͤf 7 during hs infancy of the olaintiff, who ben lo. 3 
3 | Sia was directed to place out the ſurplus of the rents, when 1 
5 the fame ſhould amount to. a 8 ſum, on es oder „„ 


Wn v. Cl 1 
A receiver is not to be appointed by an eit at law, to : 


= 1 a deviſce out of ee 27 &- 360. July 17 51. n 
v. TO: 


Me Lf a 8 25 3 7 


| Recelbers, - 


E 1 "ub ot 


85. 
88 
8. 


. That — and . are in a-rinous. condition, and 


0 tenants often breaking, will not juſtify a receivers keeping a ba- 
lance in his hands, for it is not to be 37 727 he could exhauſt 
the whole received. from the rents of the | | 


ate. Bid. 
10. The receiver's. ſettling the accounts and delivering he 


| vouchers to the plaintiff, when he came of age, and his admitting 


the balance and receiving it without objection, had no „ 
as this tranſaction was two days only 2 after he came of age. Bid. 
11. A receiver appointed by this court ſhall not make good a 
Toſs which was not owing to any default of his, for where the rents 
he has in his hands are large, i dis A neceſſary precaution to remit 


them by bills to London rather than i in N 3 Alk. 480. April. 


. 5 1747. Knight v. Lord Plymouth. 


12. Where a receiver pays money to a tradeſtnan, and takes 


1 | | "bills for the ſum ; if he was in credit at the time, though he fails 


ſoon after, it ſhall not affect the receiver. But if the money had 
been loſt by his wilful default, and placing it in what he knew at 


tte time to be ai improper hand, the court will oblige. a receiver 
; to anſwer the loſs out of his own pocket. Bid. 


13. A commiſſion of bankruptcy cannot ſuperſede + a heres of 
ty court for a receiver; which is a diſcretionary power exerciſed” 


oo this court, with as great utility as any ſort of authority that de- 


al pat to it, and is proviſional only, and does not affect the SY 
parties. 3 Att. 564, Aug. 1747. Skip v. Harwved.”- 

14. A receiver may be granted on motion, notwithſtanding 
: the reſervation of all matters under the decree, for this is a mere 


: 55 "proviſional order. 3. Ath. 690. Mich. 1748. Cooke v. G yn. 


15. A receiver appointed by this court has power to ditrain 


| - for tent, and need not apply for a particular order for that put- 
e poſe, unleſs there be a doubt, who has a legal 1 to the rent. | 
BS. 12 All. 759. Jon. 1752. Pitt v. Snowden. _ 


16, This court is not to appoint A receiyer on ont 5 vail 
pute in the eccleſiaſtical court concerning the probate. 1 7% 
324. 1749» Knight v v. Dupleſſic. | | Vide 2 All. 37% alete. 

. | 


158. Surcties for a receiver not diſcharged. at their requeſt, 
2 V. 401. Auguſt 1751. Grifith v. Griffith. h 
i9. Where the owner of an eſtate is iu poſſeſſion of part of 


' the 1 and a receiver e . ues be * 
| or 


_— 


| for r ES to . Polk mon to the! receiver, 250 cannot edi 
7 train on. 8825 Owner, as hey 390; tenang. to him. greg : 


> * 


2 2. 8 3 


Mordaunt v. 1 ag 3 | _— 
21. Under e . 2 receiver was N | 
of an infant s.cftate, on giving ſecurity by. hig own recognizance only. 3 
Anl. 509. Jah 1759. Counteſs of Carliſle v. Lord Berkley. 
22. Motion for a receiver granted before-anſwer.. Compton v. | 

- Bearcroft, Trin. 1773. and 2 Bro. Ch. Rep. 1 58. EVE 1787. 

F, aun v, Barnett. 8 

23. The Maſter's report = Ks approbation of a receiver vink, 
| ſtand till the, perſon is impeached as improper. 2 Bro. Ch. Rep. 

253- ly 1587... "Creuze y. Biſhop London. 5 
24. n 2 cauſe. reſpecting an account of a partnerſhip, "EY 5 
parties Ks dead, a receiver Stall be appointed; otherwiſe, if « one 
" pal 2 Bro, Ch. Rep. 272. Mich. | e Philips Ye , 

 Athinſon. 

235. Order for a receiver to licks CT but the diſtreſs i B+ 
8 in the name of the perſon having the legal eſtate.” 8: Bro. 250 „ 
Nep. 87. Trin. 1790, .. Hughes v. "Hughes... hs: = 
„ teceiver cannot proceed in ejectment, Mats a motion bz 2a. 
Nh remote remainder-man, and tenants to reſtrain him from Ga 
| 8.27 refuled with coſts, their intereſt being too remote. 3 Bro. 
5. Rep. 88. 1 790. Wynn v. Lord Newborough,. 8 5 
27. A receiver is to let the eſtate to the beſt advantage: but 
8 he cannot raiſe the rents upon flight grounds, nor turn out te- 
- 0 nor let even for one Jear without application to the MARE: 

28. Where a receiver | is appointed upon application of a. mort⸗ ” 

w- and embezzles the rents, the loſs. muſt fall on the mortga- 

Sor. 3 Bro. Cb. Rep. 365. Mich. 1791. ' Rigge v. Botbater. 1 
- Os Exception Will not lie to'a Maſter's report of the appoint- | 5 
ment of a receiver, without ſhewing that the perſon appointed is 
improper. 3 Bro. Ch. Rep. 508. 2792. ; 'T Ana v. Dawkins. 
See Pleadin 95 37. 

30. The Naters, on the ſecond ſeal NG T1 ani term in every 

year, are to certify to the court the ſtate of the receivers? accounts 
In their reſpective offices. | General Order. 4 Bro. Ch. Rep. 1 £7 
e e =; 

31. Receiver mult | pay in his money 2 int muſt pay no- 
thing. out without an order: he ſhall pay intereſt for money kept 
in his hands even a quarter of a year after it ought to have been 
paid in: inquiry directed as to that, though he had paſſed his àc- | 
counts, and all parties declared themſelves ſatisfied. 1 Ve a. Jun. 85. : . 
Re 1789. Fleacher v. Dodd. 1 8 

32. Manager c of an eſtate in the We Indies i is not to gire > I = 5 
rity faithfully to manage: ordered to account for the produce, ; 
ans to con nh ſo bar as the e requires it but e.g | 
N ave ; 
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hart a diſcretion 2 to WE is to be applied there, 1 75 2 Jun. 139. 
: Ho 1790. Morris v. Elme.. 47 


| copnizances bind from the caption: but thoſe in B. X. from che 
time of entry. 2 Call. 259. Chbebey v. Mo?t. 5 


: of the entering recognizances taken by the chief juſtices, c. and 
tte perſons before whom the recognizances are taken; and the 
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. The Maſter's jadgment i is coneluſtoe in appoultiog” A =}. 


= Ft unleſs ſome ſubſtantial -objeCtion is ſhewn, It is no ob- 
jection to a receiver that he is a practiſing barriſter, but the ſoli- 
cCitor in the cauſe cannot be receiver. 2 Wan IO 2793« 35 


Garland v. Garland. -—- ot e 
34. Appointment: of: 4 e in the place of che £ 


5 tors, e the g ee 3 Hef: G e 1780 2 * 


N e ot» A Pu 6 1 | _ 
les couttrpdll 8 the Maſter's pP nne of a „„ 
receivg, without a ſpecial caſe. - The man pre He: mages | of 
9 FVeſ. jun. 1 8. Aug. 170%: Anon. ,, 
35. Exception to the Maſter's app ointment 8 Ne . A 

towed: * MOORE e Feb. 1798. Wilkins v. William. 5 
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W Who bis 38 1 anos ang at what f t Þ ace, 
0 and how to be made perfect. wit © 


6 IN. B. R. all recognizances are red as: taken it a court : 1 8 
in C. B. they enter them ſpecially when taken, and their re- 


2. The clerk of the recognizances is to keep three ſeveral . 


parties acknowledging are to'fign their names to the roll as well as V 
to the recognizance. Stat. 8 G. 1. c. 25. 0 | _ 
3. As to the recognizance by bail in an air. If the aQtion” 3 


is in the Common Pleas, the recognizance is taken in a penalty oer 
ſum certain, being double the amount of the ſum ſworn to, and 
5 contains a condition, that if the defendant be condemned in the 


action, he ſhall pay the condemnation money, or render hitſelf a | 
riſoner to the Fleet, or the bail will do it for him. Formerly te 
Pail might enter into the recognizance jointly with the defendant, '.  * = 


5 who was bound in double the amount of the ſum ſworn to, and - „ 


the bail in the ſingle ſum ; but now by a rule of that court tje 
defendant is not permitted to enter into the recognizance at all, 
but each of the bail muſt enter into the et e pee in nen 


* 


| _ the ſum r to: oy pg er Pall. 8 80 is : e . 
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ST | ; / 7” 
Sk i 0 . 5 3 © 3 es RE 4s Z A ; 4 : | 
RE : Rec DE | 20 anc 8 benen not deere, to | 
e 07 . be Letter of 1 „ = 
3 — 1 . 
: 1. 3 COO ꝙ⏑“ is forfeited: on the return x of ca. . 
| Barnes, 106. | 


2 © If one be taken up es 2 libel; 1 enter 5 e ee | 
t. appear the firſt day 55 term, ad reſpond., and not to depart, and: : 

9 5 „5 Attorney-General then exhibits an information, and then en- 
wdteers a nale pegſe on it, and on the laſt day of term files another in- 
formation for the ſame libel and another, and on this laſt informa- 
tion defendant is convicted, if he does not appear, his recognizance 
1s forfeited . Nes v. Redpath, Fort. 358. Vide ſtat. 4 G. 10. 
21s to the eſtreatment of a recognizance, where en 8 8 

3 with eg enter iam ONE 


77S | e * 


5 Tg” < Proceedings and Pleadings. 80 


5 
* * 


K x 
* 7 
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D. ECLARATION on recognizance againſt. bail na bew 
5 at whoſe fuit defendant became bail, and for what ſum the | 
OG. 5 | 5 | | fait was brought. Park v. Yerbury, 1 Wall: 284. | 
22. If it do got appear on the record that there is a condition to 
e de recognizance, on which an action is brought, the court will 

| not intend that there is 5 condition. Craft v. Porter, Mille“ 


= 3. bbs, facias 8 recognizance cannot be teſted the fame | _ 
' day the party makes default. Rex v. I bite, Stra. 1220. 

44. On a recognizance to appear in B. R. on the laſt: day af 

| Fo the parry has till the laft moment of it to appear in. 


| - - 5. If coſts have been incurred i mahocoufe of the proceeding, : 


| . i eannot get their recognizance e en paying 5 
| 1 | On 7 9 EP 3 Burr. 887. 5 eas | Oe, 
=. LI 4 6 Equiiy: ins 2 : 
=” . PHE ſecurtty i is to pay neither. . nor . on a  recog- | 
N 1 nizance forfeited, which was * on a * ban: extent, 


. Band. 45 1716. * Rex v. Albert. © 85 
23. Where the offence was pardoned, the recognizance of the 175 

| *V„ = fender was diſcharged. Bunb. 88. 17a. Rex v. 2 5 
232 One taken upon a ſupplicavit and continued in prifon a year 
F without any freſh threatning, diſcharged on entering into a recog- 
b nizance before a Maſter in 1000., with two ſureties in gol. each, 

do keep the peace. 3 hey Faw. * e , ee Me 
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mie RE  _ 
4. o an appeal from a conviction for killing game 1 e Fl S 


* : E. 80. the quarter ſeſſions may either order payment of the penal- 
| 8 or impriſonment; therefore a recognizance of a ſurety, taken 


4 Ta 
211 were 


for trying the appeal, and paying the penalty with cofts, in caſe of 

; Done ores is bad. 3 An PI 225 * 117 5 e Nes v. e wy 

= | 5 . » 

4 | = Failure of Reabid,: "The Effect att" FEY 

„„ ** an action on a judgment; i the declaration ſtate the j ae ow 

7 ment to have been recovered in a term different Fans END | | 
which appears on the record, it is a failure of egen Kaſtall . "I, 
Stratton, 2 H. Black. gf 2 5 5 

75 2. If the record bas a date in nll at * ET 2 replica. © _7 

# tion has the date in figures, and alſo in words at length interlined, | 

# | i and George the Second, now king, it is no variance: for the nlinedy 


na and the ſecond hall be rejected as ſurpluſage. l 
c 85 1 Burr. 131. | 


1 3. Declaration fob damages only, record for damages and coſts 
„ is not material. Barnet, 274. 
85 4. Where there was a variance betete the A and ne 
5 5 grins, roll, it was held fatal, As where the indictment (et out that 
185 . : « the cauſe came on to be tried before Lloyd Lord Kenyon, J. ; 
£ | Ec. William Jones being affociated 2 and in the judgment roll tr 
. hs « Roger Kenyon,” being aſſociated, This was held 2 fatal Vas - 
wt _riance. Rex v. Eden, 1 Eſp. N. FP. Caſes, 98, 
2 : 5. Wherever there is a failure of record, the party pleading it 
5 | has judgment againſt him. ; 
S || 6. Where a perſon declares as the editor ofa newſpaper, (üg 
Ts | the plaintiff need not have put that averment on the record & that 
| he was the editor,” J and another perſon proves himfelf to have 
been the editor, and ſo called, thouyh the plaintiff was proprietor, 
: and in fact reviſed the paper before, its publication, it is a fatal | 
75 winuee. . e x 56: N.P. GY 437. „„ - | 
0 Rabid removed. 1 whae Caſes. How and — 
3 When. Or, in what Coun it ſhall be faid to remain. N 
= 1. PHEcourt may take notice + that the recent is inert and 
A award a certiorari for their own ſatisfaction before errors 
. 2 | | gn: Bellew v. Scott, 1 Stra. 449% ne 
. x = The court may award certiorari to bring the original before 5 
2 Senn ad infor mand. conſcient. cur., ieee 25 
= _ Franklyn V-Reev er, 1 Burr. 116. 5 1 
. „ 8 8 | 
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jtlſelf muſt be removed, and this, whether it is before judgment or 
atter; and in this caſe the writ muſt be ſuperſeded, and not 


. 2 , ed, which can only be done on a view of OS recon d itſelf. | 


"x = - ata. 3 aber t to as the 3 26 evidence hi the © | 
5 N if returned, is ſufficient, and countervails the plea of nul 
5 iel record; but if the record is to be proceeded upon, the record 


v. Kynafton, 2 Ath. 317. crocs 


4. The court of B. R. will not grant 8 wor remove the" 
record and proceedings. out of a court leet, in order to inquire . 
- Into the propriety of an amerciament;. where the fine has been 


| As eKe.̃ſtreated i into the duchy chamber o 3 and ns 2 Term - 
EE, | Rep, 183. 
| 5 After judgment he record can only be removed by writ of- 
8 . error. Rex v. Seton, 7 Term Rep. 373. 
0 Only 2 tranſcript. of the. 17 is removed i into Cam. Scare, 
on 4 writ of error W B. R. I Dough: 352. | 1 — 


. 5 


ey 
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5 wats Fl ES 


- Jaws: "OW WS of Pheadiog.. Nut id Record,” 


3 1 1b. lang in an action chal ſheriff fays, that 2 8 1 

T of the king, &c. and on nul tiel record it appears to be-a 

⁵'ßf5 bin of Middleſex, judgment ſhall be gued m_—_ recordum. Harrit 

. vv. Bernard, 2 Stra. 1069. 

380 it 3 in debt on judgment of Hi la 22 ind PR, ard. 
leaded, it appears to be a judgment of ex; term. Ince v. Hay, © 
Trin. 9 80 Fort. 3433s 

3. Recovery in C. P. being put in iſſue on nul 1 record, the 

court refuſed to order the officer of C. P. to attend in B. R. with 


Des: 


the record; there mult be a certiorari. Hewſon v v. Brown, - 2 Burr. : 


I 5 5 „ 
. e the record-i 5s of anker court, the phinif may ether 
EE koselade his replication of nul tiel record, by giving the deſendant 
22 daz; to bring it in, or with an averment, and prayer of the debt 
and damages. Sandford v. Rogers, 2 WM 13-6 
„ . It is ſufficient to inſert in the copy of bs iſſue, — way of 
V 25 5 80 to a plea of nu tiel record. Quod habetur tale recordum, 
1 though not under counſel's hand. Newbury, v. ee 
=: 2 Com. Rep. 532 
56. Where the record is of the Guo" court, there ought to 'be a 
55 rejoinder that there is ſuch a 20 „Oe. Cremer v. lat, I Ld. 
22 Raym-'550- 


Ie erp —oopeapmanneene 
\ 


iog for the ſame cauſe, and the plaintiff afterwards diſcontinue 

ſuch action, the iſſue on nul tiel record muſt be found againſt him, 
becauſe the plea was true at the time of the pleading it; but if a 
| recovery be pleaded in bar, and the judgment afterwards reverſed, 
=: before the day given to bring in the record, then upon nul tiel 
—__ record the 1 * be found. for the "PINS becauſe: by „ 
=: Ro. 8 To CE. rever 


= ; 85 ; E 9 * 
| . 8 5 5 . 
— 7 8 : 
: #3 f 
* 247 2 
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7. If the 1 di in 1 e e aQion bind 5 
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a PRs * 


. 
! the ee is void ab initio, Green v. Watts, I 24 . 
- $74 2 Ibid. 1014. i Salk. 329. S. C. 


8. A foreign judgment is not a record, = therefore nul tid. | 
. is no plea to an action on ſuch a judgment, though the 
. has called it a record in his . and concluded. = 


ben patet per recordum. Dougl. 1. 7. 


„ 9. On nul tiel retord, Segrave for Seagrave no variance, quia 
= 1 „ Williams V. Ogle, Stra. 889. ; 
„ 2 When aul tiel record is pleaded, the party cannot demur to 


„ Ga vide Hambleton v. Lancaſhire, Ibid. 
11. When debt is brought on a judgment nul tiel record is the 


15 To plea. And the ifſue is tried by producing the record itſelf, 


T if it be a record of the ſame court; but if of auother court, it 


\Crockmere v. Wickens, 3 Salk. 294. Of pleading — ap | 


muſt be certified into the court where the action is brought by | 


. certiorari. 2 Burr. 1034. 


183. So to debt agaiaſt « Hai on an eſcape on final procels, Z 


aul tie! record is a good plea; 17 for in ſuch caſe the e ä 


. a gry; Etna v. uss, "Mr 75 


185 (9) Of Pleading prow pate per Mg 


28 Vin. 125. 5 


3 the action wis on a judgment of the courts i in 


1 5 Jamaica, and the declaration concluded with a prout patet 


r recordum, it was held to be wrong, and was rejected (and the - . 


defendant cannot plead mul tie record). Malter v. Witter, 


* * — 


ee.ridence, but thoſe of the courts of record in England only ; and 
NS nn ty though an action lies on the judgment of a foreign 
- court, the record of that court is not concluſive evidence. 


1 Dough 1. Fot no other records ate received as concluſive - 


2. In debt on an eſcape, the plaintiff having declared that the ; 


priſoner was committed and eſcaped, and becauſe he did not 


fay prout patet per recordum, the defendant demurred generally 3 


bdut the plaintiff had judgment, for the giſt of the action was the 
_ eſcape, and the commitment only inducement. Waiter v. Briggs, | 


. | , Salk. 565. And per Holt. —In this caſe, the debt on a Judge - 


ment guad cum recuperaſſet is good without a prout patet fs Fecore 
dum, and the defendant may plead nul tiel record: t 

does not ſeem neceſſary to aver a record in the very words, as 
Pa Fes tantamount, as doom cum PORTS are ſufficient. 
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ur married woman, having the cruſt of a terw in her, jn 
I ?ber huſband. in ſuffering a common recovery of the lands 
_ * _ -out"of which the term is created, ſhe will be thereby barred of all 
© her claim to it, for ſhe comes in by voucher, in privity of all her 
. .__ __ "efftates both legal and equitable, Lale, v. Northeote, 3 Alk. 430. 
. 2. Lands were deviſed to ſeveral. perſons ſucceſſively in tail; 
And a clauſe was inſerted by the teſtator, that, whenever the 
KKſtates deviſed ſhould come to any of the perſons therein named, 
...._ _ they ſhould take upon them the name of V. only. The firſt per- 
- Fon ts whom the lands were deviſed, in tail, ſuffered a common 
recovery of the eſtate tail, in which he was vouched, and-vouched 
. over, and never took. the, name of V. The perſon, who was 
„next in remainder, entered for a breach of the proviſo, on account 
by the whole court, that if this clauſe were conſidered as a con- 
Aition, it was collateral and ſubſequent, and was therefore well 
barred by the recovery. Gulliver v. Shucherg Aſhby, Burr. 
; ee deviſed as follows: „ I give unto my daughter J. 
4 all that my farm or eſtate called, Sc. to hold the ſame from 
& and after the death of my wife, to the ſaid A. and to the heirs 
1 of her body lawfully begotten, and for want of ſuch heirs, to my 
e right heirs for ever. tem, I give unto my daughter. B. all that 


8 « my farm, Oc. to have and to hold to the ſaid B. and to the _ 
& heirs of her body lawfully to be begotten ; and herein my mind 


© and will is further declared, that, in caſe: either of my ſaid _ 


6̃4 daughters A. or B. ſhall happen to die or depart this life, fingle, , . 


C married, or widows, not leaving children or child living at their 
47 deceaſe legally begotten, that then her gift, &c. herein, or eſtate 

8 given her by this my will, ſhall be entirely void as to inheri- 
1 tance of heirs, and of none effect; and the eſtate fo given her, 
& ſo dying without heirs of her body, ſhall deſcend and go to my 
& heir male and his heirs male.” A. ſuffered a recovery of the 
premiſes in queſtion, to the uſe of herſelf in fee, and afterwards 
died unmarried. The queſtion was, Whether this recovery barred 

the limitation over? Lord Mansfield ſaid, the validity of the re- 

| Covery depended upon the queſtion, whether A. was Ts | 


"of the firſt deviſce's not having changed his name. It was agreed. > 
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tail, or tenant for life of the eſtate thus deviſed to her. Now the 
eſtate was given te her and the heirs of her body, which was an 
eſtate tail;.nevercheleſs, the intention of the teſtator might re- 
ſtrain that eſtate of inheritance, and confine it to an eſtate for life 
only; and although it was inſiſted, that the teſtator had reſtrained _ 
the eſtate of inheritance during her life, yet he had only reſtrained 
it upon future contingencies, the firſt of which was the event of 


her own death ; but until that contingency happened, the inheri- 


tance was in her; the ſecond was, upon her leaving no children. 


It was manifeſt, that the intention of the teſtator was, to prevent 
à common recovery being ſuffered ; but, where a teſtator intends / 


that which by law he cannot do, the law will not allow his inten- 
tion to take effect. If, therefore, B. was tenant in tail to the 


| hour of her death, nothing was ſo clear as that all conditions li- =: 
mited upon ſuch an eſtate tail, were avoided by the common reco- | 
very which had been ſuffered; and the court were of opinion, 


that B. took an eſtate tail by the "deviſe. Driver v. Edear, 


. Cowp. 379. See Doe v. Holmes, and Goodright v. Dunham, ſtated , 
in Suppl. tit. Remainder, (W) pot.” See allo Suppl. tit. Fotuerr, 


: _ 862. II. Charges, Ee. proteggad or let n. 


1d. A perſon, who was ſeiſed to him and the heirs male of his 

body, remainder. to his own right heirs, by leaſe and releaſe, 

previous to his marriage, conveyed his eſtate to truſtees, to 

the uſe of himſelf for life, remainder to the uſe of his intended 

- | - wife for life, remainder to the firſt apd other ſons in tail male. 
The marriage took effect, and they had iſſue a ſon. Nineteen 

years afterwards the huſband ſuffered a common recovery, and _ 

| declared it to the uſe of 4. B. and his heirs, in truſt to fell the 
premiſes fox the payment of his debts. A. B. ſold the lands, ac- _ 

. cording to the truſts repoſed in him; the tenant in tail died, and 


* 


* l t 


his ſon claimed the lands. The court were unanimouſly .of 


opinion, that the recovery enured to the uſes of the ſettlement, | 
and therefore that the purchaſor had no title. Goodright x, Mead © 


> 


2. A father, by ſettlement on his marriage, conveyed an eſtate 
tio the uſe of himſelf for life, remainder to the firſt and other ſons 
of the marriage in tail. In 1733 the fon, on his marriage, con- 


veyed part of the eſtate, by leaſe and releaſe, to the uſe of him- 


ſelf for life, remainder to his intended wife for life, remain- 


der to the heirs of the body of the wife, remainder to his own 


: 


zicht heirs. In 1746, the father and ſon mortgaged ihe 


premiſes to H. 2 for I000. years, to ſe cure 300 1 EY uffered I : - 


à common recovery, and declared the uſes.to the mortgagee, and 


_ | then.to the father for life, remainder, to the ſon. in fee. Lord 
- Hardwicke was clearly of opinion, that the recovery enured firſt 
to the uſes of the ſettlement in 1733. Cheney v. Hall, Ambl. 526. 


= Bee Gedgard.v.: Gomplin, ſtated in pl. 7. and fide note of the —_— 


to which this is a ſupplement, and Butler's note, ſtated in (W) 52g. 
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the equitable eſtate for life of his father, and the legal eſtate tail, | 
ſuffereſ a ger and ſoon after died, leaving iſſue a daughter, 


wife to the plaintiff. - D., the ſecond-ſon, took poſſeſſion, ſuffered 


NN 1 recovery, after che death of his father (during whoſe life the 
. _ _  eftate was in the truſtee,) and died, leaving two daughters, 


the defendants, ho- were in poſſeſſion. The bill was filed by 
fan account of profits, and to have 
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F Aach de 3 


N RP > 
3 „ = we plainti y the” validity of the recovery, at law, But it 
3 was the pi a8 bn f the e that Gs eſtate for life being an 


| | equitable Rats and his eſtate tail a legal eſtate, did not enable 
Him to fuffer either a' "perfect legal, br © perfect equitable recovery, 
and therefore the recovery ſuffered operated nothing. Salvin v. 
Thornton, eited 1 Bro. 6.” ns 7 3. be omen v. Smith, ſtated i in 


| == upp ut. T #0, (Or „ D eee 
| 2: By a ſettlement 9 to the marriage of Lord Bath, . 
tain eſtates were cony 5 to the uſe of Lord Bath for life, re- 
mai | « at Lady Bath ſhould receive a jointure, 
remainder for tetm of years to raiſe portions for younger chil- 
denz remainder to the firſt and other ſons of the marriage. 'Thefe 


5 an being ſubject to ſeveral ineumbrances, other eſtates were A 
EE ' limited: totruſtees in fee, upon truſtzto Rand ſeifed thereof as a 


mn * . 32 9 the 1 cleates 3 * in order to 


„ (Rated in top tit. Fins fa ante) | 
740 Hardwicke Vbſcrved, that o_ = might have ſuffered a re- 
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eee A vin. 209. 650 Reforry. Goc in | reſpect of Limitations „ 5 
5 Truſtees to preſerve Remainders. VùoV'’; 
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3 
9 WM; * 


ad 2 „ lie n e executory deviſes and foria ing en- 
ecutory truſts; and thus that, if. a deviſe of an eſtate, after pay - 
ment of debts, was not good as an executory deviſe, a limitation 
of the ſame kind in a deed would be void as a future executorrx 
truſt. But it was added, that the payment of debts was not a 
Condition precedent, which muſt be performed before a ſubſequent 
limitation or deviſe would take effect; but that ſuch ſubſequent 
- imjeation or deviſe was an intereſt commencing at the ſame time, 
_ and goncurrent with the limitation or deviſe for payment of debts; 
and the words, after payment . of debts, or when the debts ſhall be 
id, only denote the order. or courſe. in which the ſeveral in- 
tereſts ſhall-take place in point of actual poſſe/ſion and perception of 
the profits, without preventing the ſubſequent eſtates, whether 
began or equitable, from becoming veſted in intereſi, at the ſame 
time with thoſe which are prior to them in point of limitation. 
Marguit of Bath's caſe, 1 Collect. Furid. 214. Cruiſe 5 ques „ 
a ea 1 8. Be See Suppl, Lit. 1 85 0 0h. 3 5 


N 
7 . 


mainder to the heirs of his body, with remainders over. A. ſuf- 


fered a recovery with fingle voucher, being himſelf tenant to the 
Lords directed the judges. to-deliver their 
opinion, Whether this recovery was good to bar the remainders 
expectant upon the eſtate tail of A4. And the judges were un- 
_ nimoufly of opinion, that it did not. And the Houfe of Lords : 


writ. The Houſe of 1 


N N . e 1 Coy 6 . Fern hon . 


and Feme. LY * e 


17 s * 


bs the marriage, and the like eſtate during the marriage; in 
- the former inſtance” they taking by moieties, but in the latter, 


their intereſt being entire, and not ſeverable. Moody v. Moody, © 


Anibl. N "Oo" TE Fir we . wy 755 N tit. e 1 
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8 1 for life, remaind®& to deen . re Re con- 
A. tingent remainders, remainder to his firſt and every other 
ſon in tail male, remainder to his daughters i in tail general, re- 


10 Jooc 3 in rel lect of the Limicaion to o Baron | 


; MAN in | tail; OD __ PIN" in fee 5 himſelf, mw 
& | yeyed the eſtate, previouſly to his marriage, to the uſe of hini- 
elf and his intended wife for their lives, with remainder to the 
heirs of their bodies, remainder to themſelves in fee. After 
marriage, he ſuffered a recovery. This was held to bar only a 
moiety of the eſtate, according to the diſtinction taken in Co. 
Tit. 187. a. between a joint eſtate given to the huſband and wife 5 
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Bre a ule of the. court of C. B. nada Trin. 3 30 G. 3. Wk is or 


dered, c That, from and after the firſt day of Mich. Term, 
er then next enſuing; in every common recovery, wherein the 
e youchee or vouchers ſhall perſonally appear at the bar of that 
ee court for the purpoſe of ſuffering ſuch recovery, the writ of en- 
de try ſhall be ſued out, and produced at the time of the recording 
de of the vouchee's or youcher's appearance at bar, at the foot or 


8 
- * 


GP? 


Ry (0) Good; in ceſpet of the Vouchees. 85 


8 a rule ot Fo: court of 0. B. 3 in Hul. 14 G. 3. it is or- 
dered, „ That no common recovery wherein the tenant, or 


0e tenants, vouchee, or vouchees, or any of them, ſhall appear and 


defend by attorney, ſhall be arraigned” at the bar, unleſs an 


s affidavit or affidavits in writing, on parchment, ſhall be made 


_ 40 and annexed to a copy of the præcipe, and warrant or warrants 


©« of attorney, acknowledged by ſuch tenant or tenants, vouchee 


0 or youchees, by virtue of any writ or writs of dedimus poteftatem, 


\ 


& in: which affidavits the perſon or perſons making the ſame ſhall 


«ſwear, that he or they knew the party or parties acknowledging 
tc ſuch warrant or warrants of attorney; that the ſame was or 
« were duly ſigned and acknowledged upon the day and year, or 
« ſeveral days and years mentioned in the caption, or ſeveral cap- 
& tions thereof ; that the party ot parties acknowledging, and alſo 


5 5 ve the ee en taking the ſame, were all of full age aud com- 


re petent underſtanding. That the femes covert (if any) were exa- 


. mined apart from their huſbands, and freely conſented to acknow- 


ir ledge the ſame. That all the faid parties knew thefamewarrant 


e or warrants of attorney was or were intended for ſuffering a com- 


* mon recovery to paſs his, her, or their eſtate or eſtates. And 


*. further, that the razures or interlineations (if any) in the body _ 
: + "©. or caption of ſuch original warrant or warrants of attorney. 


'« were made before the ſaid parties or any of them ſigned the 
on ſame, and before the commiſſioners ſigned the ſaid caption or 

* captions z' which affidavit" or affidavits (together with the ſaid 
* copy of the præripe and warrant or warrants of attorney where- 
ee unto the fame ſhall be annexed) ſhall be filed in wand office of in⸗ 
e rollment of writs for fines and recoveries.” _ > 


2. And it is ordered,“ That all ſuch Adavits as aforeſs'd ſhall 


3 213 5 
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1 be made by ſome attorney or attornies of the courts of 7; off. 
1 minſter- Hull, or of the ſeſſions in Malet, or of the counties pala- 


de tine of Che/ter, TLantaſter, or Durham, and ſhall be ſworn before 
5 A | pros 1 980 i to take alidaritz i in this court, except 
GN 5 en IR be 
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* Boe ns is returnable on the morrow of All Souls, then the writ ok 
7 - ſummoneas mult be returnable from the day of St. Martin in 15 
days, being the fourth and laſt return of Micbaclmat term. And 


” of ſummons in five recoveries might be teſted in the Michaelmas 
term . and be made returnable in that Eaſſer term, in- 


: - youchee, had acknowledged the warrants of attorney to appear to 


0 kcovery; common. 5 


9 « kw theparty or parties reſpectively, at the timeof their 1 
« ledging ſuch warrant or warrants of attorney, ſhall be in Scotland 


4 or Jreland, or in ſome other parts beyond the ſeas. And in cafe 


- « the ſaid party or parties ſhall be in Scotland, then the ſaid affi- 


44, davit or affidavits ſhall be made by one of the clerks of his ma- 
* jeſty's ſignet, and ſworn before one of the judges, or other per- 


ſummons are teſted four days incluſive, from t 


Which is, that it ſhould be teſted. the fourth day incluſive, from 


ol the ſame term wherein the recovery i is in fact arraigned at . 


rant of attorney by the vouchee, this proceeding could not be made 5 


well the due adthiniſtering of the ſaid oaths, as alſo the name, 
|  bgnature, and office of the magiſtrat OE. 1 


ct ſame.” 2 & 


— 


return than the courſe of practice would allow. The like i INCon- | 


4 ſons duly authorized to take: affidavits or depoſitions, in the 


1 court of Schon or court of Exchequer there. But it in Ireland, 
4 o in any other parts beyond the ſcas, then the ſaid affidavit or 


de affidavits ſhall be made by one of the commiſſioners who hath 
e taken the acknowledgment of ſuch warrant or warrants of at- 


| « torney,. and ſhall be ſworn either before ſome perſon duly au- 
«© thorized to take affidavits in this court, or before ſome magiſtrate 


1 of the place, and in the preſence of. a public notary, which 


cc notary. ſhall alſo certify i in writing, under his hand and ſeal, a 5 = 


Th 1 3 By the "EA 2 Wet ſummoneas W's | 
returns. By the ſtatute 16 Car. 2. c. 16. 7 10. > 

== were abridged to five; and now by the ſtatute 24 G. 2. 5 

£ 48. Fa 5 a4 reduced. to four incluſive; as if the writ of | 


. 
& 3 
Lack | e ne ad 


if there are three vouchers, the writ of ſummons for the ſecond 

vouchee is to be returnable four returns (both incluſiye) from the 

return of the ſummons of the firſt vouchee; and the writs "of 
he writ of entry. . 

4. A motion was made in Ea/ter term, 18 G. 3. that the writ 


ſtead of the uſual courſe, authoriſed by the ſtatute 24 G. 2. c. 48. 
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the return of the writ of entry, and be returnable the fourth return 
after the return of the writ of entry; in conſequence of which, 

writs of ſummons mult be returnable either i in the ſame term in 
which they were teſted, or, at fartheſt, in the very next term. 
The occaſion of this application Was, that Earl Cowper,,. the 


— 


* 
mY 


1 


the ſummons, before commiſſioners appointed by dedimus, (whic 
reeited the ſummons as returnable in the preceding Hilary term, 8 
at Florence, the 13th December 1777, but they did not arrive in Ea KK 
Jand till after the end of Hilary term; and, as the return is ah „ 


and the tee muſt precede the actual acknowledgment of the war- IE 


regular, without ſuing out a writ of ſummons, with a much longer | 


* 


8 


If . 


e it was . ma 0 occur, vbenerer the vouche 
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- 
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- objection had been uſed to be cured in a very unwarrantable = 
manner, by altering the date of the caption aſter it arrived in Eng- 


land, ſo as to ſuit the term in which the recovery was arraigned, _ 
till the late rule of court in Hilary term, 14 G. 3. (which directs, 


inter alia, an affidavit to be made of the true time of taking the 


caption,) put a ſtop to this, among other groſs irregularities in the 
: ee of ſuffering recoveries. The court conceived that they 
bad not power to make ſuch a rule; or, at leaſt, that, as they 


could n6t foreſee all its conſequences, it would be highly impru- 


dent to authorize ſuch a proceeding, by a previous direction from 

the bench; but intimated, that no blame ſhould fall on the officer, 
who ſhould make out the 'proceſs as prayed for, but the ſame to 
de at the hazard of the parties, and without prejudice to any fu- 
ture queſtion that might ariſe on the validity of 


| Barnard v. Woedeoch, 2 Black. Rep. 1201. 


1 g. A motion fimilar to this was made in Mich. 196. as; ood | 
met with the ſame reception from the court. The facts were, 


_ recoveries. f 


that the dedimus was teſted the 26th February 177), and recited a 9:4 We 


. writ of ſummons, returnable the firſt day of Eaſter term, 1777. 
The warrant of attorney was taken at Bombay the 19th of December 


1777; ſo that, properly, the ſummons ſhould have been return- 


able, and the recovery had, in Hilary 1778, which the diſtance 


rendered impoſſible. Therefore, on application to the Maſter of 
the Noelle, he ordered the curſitor to make out a writ of entry, re- 


turnable in Michaelmas term 177; upon which the officer made 
out a writ of ſummons, returnable the next 


| ; term the tenant's appearance was entered. And then they im 
parled from Hilary to Eafter, from ZEafter to Trinity, and ſrom 


Hilary term, of which 


Trinity to Michaelmas, when the recovery was arraigned. And if | 


the vouchee was then living, it was apprehended that the recovery 
would be valid; but if he was dead, it e be erroneous. 


3 


: 7 Gibbons v. Srevenſn, 2 Black. ON ny” 


- 050 Good; ; 13 the Death of one ef the 


Parties. 


. 


18 vin. 215. 


— 


1. gi the Arſt pale in Shelley's 1 Rated | in' the ton Es 


which this is a ſupplement, where the death of A. early in 
_ morning of the day on which the recovery was paſſed, was 


held not to deſtroy the recovery; ſince the writ of entry was 


"returnable on the octave of Sr. Michael, viz. the 7th. day of Oc 
tober, and A. was then alive. See alſo Sir Nie Baco's . . 


| Rated in 18 Vin. 235, G. pl. 3 . 


2. In a writ of error to reverſe a common recovery, it appeared TEN 
"by the record, that a'writ of entry fur 1087 en le poſt was brought 


by A. B. returnable guinden. Paſch. 13 G. 2. againſt C. D., who 


| "IE in 8 895 W Domini ei was on che 16th of 


. 4 
1 


5 appeared in perſon and vouched E. F. and G. his wife ; where. 
upon a writ of /ummoneas ad warrantiaandum was awarded, re- 


; ——452 note Oy 7 V3 . . 8 
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May), on which day 


their attorney; and entered into warranty, and youched over the 


common vouchee, who made default; whereupon judgment was 
given, and a writ of ſeifin awarded, and the ſheriff returned that 
he had delivered ſeiſin. The error aſſigued in B. R. was, that G. 
died before judgment was given in the ſaid recovery; and for this 


the plaintiff in error prayed, that the recovery might be reverſed, 
Iſſue was joined, that G. did not die before judgment. A ſpecial 
vercict was found, that G. died on the roth day of May, fix days 
before the return of the wiit of ſummontas ad warrantizandum, but 
Whether ſhe died before judgment or not, the jurors left to the - 
opinion of the court. On behalf of the plaintiff in error, two 5 
points were made; Vr, that the death of G., as found by the 
ſpecial verdict, made the judgment erroneous; /econdly, that, upon 
the whole record, and the continuances as entered, the 


| judgment 
appeared to be given, and the recovery paſſed, after the death of 


the vouchee ; and could not be made good by relation, as a jydg- 
ment or recovery in her life time. In ſupport of theſe poſitions, 5 
It was argued, that recoveries were erroneous, where the vouchee 


or other neceflary party did not appear, either in perſon or by at- 


tone y, for, without an appearance, there could be no warranty, 


no vouching over the common vouchee, and conſequently no 


iiudement. In this caſe, G, the vouchee, did not appear in per- 
ion: the conlideration therefore was, whether the appearance of 


© Her attorney was a proper appearance. And it certainly was not, 


# 


* 


relation to the firſt day of the term, and whether the court would 
not intend the appearance of the vouchee gratis, and have no re- 
gard to the day given on the return of the ſummons ?, 3d. Whe- 
ther the plaintiff in error were not eſtopped to aſſign the death of 
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the plaintiff was not efto 


Kor 


Lord Manyfeld laid, it was plain that judgment could 


for the death of the vouchee, before the time when the attorney 
aQually appeared, w. 


. 


i determination of the warrant of attorney, 
and thus ſhe appeared, neither in perſon nor by attorney. 
| After ſeveral' arguments, Lee, Ch. Juſtice, delivered the unani- 
0 mous opinion of the court, and made three points: iſt. Whether 
© the death of G. was error? 2d. Suppoſing it were error, yet, 


whether, by conſtruction of law, this judgment ſhould not have 


the vouchee to be on the 10th of May before judgment, when it 


appeared upon the face of the record, that ſhe appeared by artor- 

ney at the return of the ſummons, viz. 16th of May? And ther 
were all, he faid, clearly of opinion with the plaintiff in error, 1ſt, 

5 That the death of the youchee before judgment was error; 2dly, 
I ᷑ bat the judgment could not be made good by relation to the iſt 


day of the term; and 3dly, That the death of the vouchee was a 
collateral matter, and not contrary to the record; and therefore 


Wynne, \ Wil 35. 4. 


3. A writ of error was brought from C. B. to reverſe 2 com- 

mon recovery; and the error aſſigned was, the death of the 

- - youchee. before judgment. The defendants pleaded in nullo eff 

erratum (which confeſſed the error aſſigned to be true, in fat). 

not be given 
men 


- 


- 


lr” 


pped to aſſign it for error. Wynnev 


a 


. 


Recovery, Common. 


| againſt a man after he was dead, That there could have been no . 
| 2 75 judgment againſt the tenant to the prœcipe in a. common recovery, 3 


without a judgment over in value againſt the vouchee ; they were 
all entered at the ſame time, and were part of the ſame proceed- 
ing. The recovery was unanimouſly reyerſed; and Wynne v. 


ho 


Wynne, before ſtated, was cited as an authority in point.  Sheep- | 


fhanks v. Lucas, 1 Burr. 410. 


. - 4+ A writoferror was brought in B. R. to reverſe a common 
recovery, and the error aſſigned by the conſent was, “that the 


day of the return of the writ of ſummons was on Sunday the 
„ 13th of May 1750, on which day the tenant in tail, who was 
c the vouchee in the common recovery, died.” Two queſtions 


_ aroſe on this caſe. iſt. Whether the judgment could relate to the | 


eſſoign day of the term, or to any day prior to the 13th of May, 
the effoign day of the return? 2dly. Whether by law a valid 
Judgment could poſſibly be given on the day of the return, being 
Sunday? Lord Mansfield delivered the reſolution of the court, 


that the recovery was bad; becauſe no judgment could, in this 


- _ eaſe, be ſuppoſed to be given before the death of the youchee. 
That this judgment could not relate to the firſt day of the term, 


becauſe it could not be given before the return of the writ of ſum- 
mons, which appeared, by the record, to be in the term; that it 
Could relate only to the eſſoign day of the writ of ſummons, which 
Was upon Sunday; and, as the the courts do not fit on Sunday, judg- 


ment could not poſſibly be given until the Monday, when the vouchee 


was dead. To reverſe this judgment, a writ of error was brought in 


the Houſe of Lords; when, after hearing counſel, the judges were 


directed to deliver their opinions upon the following queſtion, | : 


. viz. „ Whether the recovery. was good or erroneous,. the return 


„ day of the writ of ſummons being on Sunday the 13th of May, 

c on which day the tenant in tail died.” And they all agreed 

in their opinion, that the recovery was erroneous. 
| - the ju 

ed on 


dgment in B. R. was affirmed. | Swann v. Broom, 3 Burr. 
: 1 Black. 496- 526, S..C. e * 
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' Perſon, who was deaf and /dunib, ſuffered a common recovery 
of intailed lands, aſſiſted by his uncle, and then ſettled the 


* 


ſiame to certain uſes. Upon the circumſtances of the caſe, it ap- 


. peared he had done nothing but what, in conſcience, he ought to 


; have done; yet, being thus ſituated, the Lord Chaucelfor ſaid, he 


hereupon 


18 Vin. 217 


ougght to be taken care of in equity; and it appearing, that the 


uncle was concerned in point of intereſt, the ſettlement was ſet 
aſide. But, had he been aſſiſted by an able and faithful relation, 


that was not intereſted, equity would not have relieved him in fo 
act as this appeared to be. Ferrit v. Ferres, 2 A 
FFF 33 ns on Ss 


© reaſonable an 


4 


& 9 „ 5 . 8 
FFP FS tt ere WE rl A: . 
* * * 4 

E 5 


1 * A i 

+ N . 4 . 28 of #-,5. LE nnd WIS 7 
2 pops T0 j 8 3 7. bc + 4 oF 4 od $098 0 So > 

* - I -; 


\ 


2 ; 5 uy Lo 
; 3 ER. * 85 Ws : 33 
25 rt + { 2 7 g 37 2 * — 0 
* A - * . . — * 7 . ha o 4 ” * 
: N | 4 : l 
: , 0 * , Y . 
1 5 5 pt 2 4 x + » 2 
. 1 4 « ” 8 * x 1 
ASS: 5 25 - 8 8 > 8 
f > a bo 1 y . L A ; * 
” < 7 * L 9 


5 * * 
5 1 
DN 
- 


- 


* * 
Sia 


* 


A a 


ery, Common; 


* 


e ee 60 Bar. 5 of what "Things or of what i it may be 


NE e RO 
7 -HE 3 Was, — ung a common 1 recovery, which. U 4 
been ſuffered of an advowſon in groſs, and one acre f 
ka upon a writ of entry ſur di ifeifin, was good. Upon ſearching” 
for precedents, ſixteen were found, where recoveries of advowſons 
in groſs, and a little land, had been ſuffered upon writs of A. 
fur difſeifin; and no caſe was found where ſuch a recovery was 


ever held bad. And Dozner's caſe, ſtated. in 18 Vin. 218. fide 


note to pl. 3. was faid to 'be in point. , The court refuſed. to hear 


any argument »gainſt the recovery; but. ſaid, that, if this were 

_ res integra, perhaps it might not be right; yet, quod fieri non de; 
uit factum valet; and gave judgment that the 8 Was n 
Bapley v. The. U. niverfity of Oxford, 2 Will: 116. 


2. In a crit of error from a judgment on faire facias in A. R. i in 
| Ireland, broyght to reverſe four common recoveries in C. B. chere, 


two of lands in the county of Limerich, and two of lands in the 
city of Limerick, Mr, Buller for the plaintiff in error objeQed, 
_ that the ſeveral deſcriptions i in all the four recoveries were bad. 
There were fourteen parcels in each recovery, and the principal 
_ objeQtions to them were, 1ſt, as to the premiſes in the county, be- 
"cauſe ſome were demanded thus: „ All thoſe the caſtle, wu 
«and lands of, &c., containing, by eſtimation, ſo many acres, 
without ſetting out the quality of the lands: that a recovery could; 
not be ſuffered of a town, and that ſo many acres, by eee, 


was uncertain. 2dly, That others were "deſcribed thus: All 


de that part of the town and lands, Den now or late in the tenure 


« f A. B.,” which was vague and uncertain.  zdly, That two 
parcels wete deſcribed as containing e a plough land,” which was 


alſo vague and uncertain, In reſpect of the Premiſes i in the city, 


he objected, that they were all demanded by the deſcription 5 


ee mefſuage or tenement,” in which reſpect they were uncertan, 


and alſo, as being ſaid to be “ now or late in the tenure,” Cc. 


He inſiſted, that a recovery has no effect until execution; there- 


fore the deſcription of the premiſes ſhould be ſo certain, that the 
_ ſheriff may know how to execute it; and, if. bad in ejectment, a 

„ in a præcipe. Lord Mansfield : : © The objections are of 
two ſorts, and 1 have no doubt as to either. 1ſt, That the pre- 


miſes in the county are demanded thus: « zl} thole the caſile, | 


« 7oqun, and land, containing by eſtimation,” e., which, it is 
- argued, is uncertain. both in reſpect of quality and quantity. "As 
to that, it is admitted that cle is a good deſcription in Eng- 
and. Toxon, was determined to be a good deſcription in Cotting- 


Laps v. King, L Burr, 022. and ge land” means arable land. Ihe 
next objeckion is, that the premiſes in the city are deſcribed thug: 
60 all that meſſuage or tenement, with a garden or meadow there- = 
0 "08 Ca OT 9 5 — now a I. in the occupa- 
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ke tion of 1 Se.; which, it has been contended, would be a bad 
. in ejectment. There are many caſes in ejectment 
which have gone very far indeed: and therefore the doctrine ok 
| theſe caſes ought not to be extended. As to the authority in 
3 Will. 23. (cited for the plaintiff in error, where it was held that 
ejectment did not lie of a meſſuage or tenement,) which would habe. 
great weight on account of its being ſo recent, the judges in that 
caſe; decided againſt their own private opinion and inclination, _- 
becaule they held themſelves bound by authority. But there, the 8 
words were only meſſuage or tenement, without any other deſcrip- 
tion. Here, there are other words, with the appurtenances 


. and garden, c., which ſhew, that « meſſuage or tenement” 


are two words for the ſame thing, and that both mean a dwellingg- 
houſe, But this is not any fundamental ground of determination 

in the preſent caſe, What 1 ground my opinion upon is, the 
principles laid down in Dormer's caſe, 5 Co. 40. ö.; reported alſo 
in Popham, 23. 3 and the diſtinction the court there takes between 
adverſe actions and common recoveries, which, at that time, were 


become a common affurance, and a conveyance of lands, c. and 


which the court ſay, 5 being alſo made by aſſent between the par- 


1 e ties, ſhall, and always have had a different expoſition from 


fe what is given to a recovery by pretence of title, or to the pro- 
de ceeding in any other real action, to which they are not to be 
FE compared; therefore a common recovery may be ſuffered of an 
cc advowſon, common in groſs, warren, and the like, and the in- 
4c tent of the parties ſhall be obſerved. Now, the objection in 
this caſe is an objection to the very ſame deſcription as is uſed by 

the anceſtor in the deed which created the entail. The ſole object 18 
of the recovery is, tounfetter the premiſes ſo entailed ; and there- 
fore I will'not depart from this anciently eſtabliſhed principle, to 
do ſuch cruel injuſtice both agua the intention of the parties, 
and againſt public convenience.“ His Lordſhip then cited the caſe 
of Addiſon v. Otway afterwards ſtated in 18 Vin. 206. (H) pl. 3. 
and ſaid, this deciſion is an inſtance of liberality that would not 
haye been adopted or followed in an adverſe precipe. And the 
- Other judges concurring with his Lordſhip, the judgment of B. R. 
in 5880 was affirmed, a v. 1 5 i * An 
45 8 
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take care to ſee all his debts and legacies paid, by making 


8  fale of his perſonal eſtate ;. and as his debts were great, he deviſed 


to his executors all his manors, &c. of C., to be by them ſold, and 


: tze monies ariſing from ſuch ſale diſpoſed of in the payment of his 2 


_ , debts and legacies; and leſt both his perſonal eſtate and the mo- 
5 e e be 3 the teſtator | 
| gave 2h 
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\Becovery, Common. 
gave his executors full power to receive the meſne eds of his 


_ whole eſtate, lying in F. and V. The teſtator then deviſed the 
: Laid manors of P. and V., after ſuch time as his debts and lega- 

- cies ſhould be paid by the rents and profits thereof, to A. B. for 
bis life, without impeachment of waſte; and in caſe A. B. ſhould - 
Have any ifſue male, then to ſuch iſſue mals and his heirs for ever; 

| = in caſe he left no iſſue male, then, after ſuch time as his debts 


nd legacies were fully paid, he deviſed the manor of P. to C. in 
ee. A. B. the deviſee having got into poſſeſſion of the ſaid ma- 


nors of P. and Mi., ſuffered a common recovery of them, before 
the debts were paid, and declared the uſes thereof to himſelf in 
fee. This caſe having been heard in the Houſe of Lords, the 

_ judges were directed to give their opinion, Whether the eſtate 
<4 for life was veſted in A. B. at the time of the recovery before 
46 all the debts were paid, ſo that he could make a good tenant to 
cc the precipe ?? And the judges were unanimouſly of opinion, 


e That the eſtate for life was veſted in him at the time of the re= 
«. covery. Carter v. Barnardifton, 1 P. Wrms. 505. 


2. We learn from Mr. Cruiſe, in his Eſay on Com. Bas 


8 edit, p. 53. that in an opinion given by the late Mr. Booth on 


the ſubje& of the power of a huſband, ſeiſed jure uxorir, to make 


a tenant to the precipe of his wife's land, without à fine from the 


latter, that the report in Ca. in Eg. temp. Talb. of Lord Talbet's ar- 
gument, in the caſe of Robinſon v. Comynt, (ſtated from thence in 
Pl. 22. of the ſet. to which this is a ſupplement,) is incorrect; 
that he bimſclf (Mr. Booth) was preſent at the hearing of that caſe, 
and had a very full note of it; and that Lord Talbots words were 
theſe : If I ſhould lay it down as a rule, that where the wife is 

c entitled to an eſtate tail in poſſe ſſion, her ®uſband and ſhe could 


% not make a tenant to the precipe, for the docking of the entail 
« withont a fine, becauſe the law is ſuppoſed to appoint no other 


« method, by which a woman under coverture can convey her 


<c- freehold, but by fine, I ſhould ſhake many of the common re- 
, coveries of the kingdom; for, whatever may have beei the 


4 practice of ſome over-cautious conveyancers, yet I believe it 
hath often been held, that the huſband alone may, by deed 
« only, and without any fine levied by the wife, convey a ſuffi- 
4 cient freehold to the grantee, to make him tenant to the præ- 
© cipe.” Mr, Butler alſo, in note 1. Co. Litt. 326. b. obſerves, - 
that Mr. Booth's account of this argument is confirmed by a MS. 


note of Robinſon v. Comyns, in his poſſeſſion. 


3. Nathaniel Lord Say and Seal conveyed his eſtate to B. K. for 


the purpoſe of making him a tenant to the precipe, by a bargain 


olf ſale, which was worded as follows: Witnefſeth, that for and 
2 conſideration of- five ſhillings by the fad B. K. to the faid 
Lord N. in hand paid, as alſo for the eutting off all entails, | 


and for: the barring of all remainders and revetſions of, in, and 


© upon all aud ſingular the premiſes, and for ſettling and affuring | : 
e the ſame-to-the ſaid Lord N. and tis OY. doth bargain,* fell, 


eee Tue court of B. R. 
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25 the plain intention of it. Upon a writ of error brought in 


tenant of the freehold, in order that a common recovery might be 
ſuffered : and the judgment in B. R. was affirmed. ' Lloyd v. 
Viſcount Say and Scal, 1 Salk. 341. 10 Mod. 40. 1 Bro. Par. 
4. Mr. Butler, in Co. Litt. 203. B. n. 1. continues ſome re- 


marks which he had made in a former page, upon the effect of the 
entry of a feoffee for a condition broken, in the following man- 


* 


ner: It may be obſerved, that when a tenant for life joins with _ 
_ & a remainder-man in ſuffering a common recovery, it is fome- 

“ times practiſed as a precaution againſt letting in the incum- 
6. brances of the remainder-man, to annex a condition to the 
cc eſtate of the bargainee or releaſee, who is made tenant to the 
a præcipe, on the non-performance of which his eſtate is to be- 
«come void. For, if A. be tenant for life, with remainder in 
. tail to B., and B. executes leaſes, confeſſes judgments, or other- 
„ wiſe incumbers his eſtates, and afterwards 4. and B. join in 
& ſuffering a common recovery, all the incumbrances of B. are 
c immediately let in upon the fee gained by the recovery; and 
e that fee, and every eſtate derived out of it, are ſubj-& to them. 
& To avoid which, A., the tenant for life, by leaſe and re leaſe, or 
by bargain and fale enrolled, conveys the eſtate to the intended 

& tenant to the prœcipe, to hold to him and his aſſigns during the 
„ joint lives of him and the grantor or bargainor; with a decla- 
4 ration, that ſuch grant and releaſe, or bargain and ſale, is made 
. to enable the grantee or bargeiies to be tenant of the freetiold 
s in the propoſed recovery; and a declaration of the uſes to which 
& it is intended the recovery ſhall enure. Then a provifo is in- 


„ ſerted, that if the bargainee or releaſee do not, within fix 


4 months, pay the tenant for life 100, 00. or ſome other very 


54 6 large ſum of money, the bargain and ſale, or grant and releaſe, 
c ſhall be void; and that it ſhall be lawful for the barg-inor” or 


«grantor to enter as in his former eſtate. The money is not paid 


5 5 &« at the day appointed, and thereupon the bargain and ſale,” or 


4 prant and releaſe, is. void, and the bargainor or grantor becomes 


4᷑ feiſed of his antient life eſtate, But, though the bargain and 


1 


* ſale becomes void, yet, as, at the time of ſuing the original 1 A 


: 2» „„ | Becovery, Common. , 
| = and the precipe, the bargainee or releaſee was tenant of the 
. free hold, the ſubſequent ceſſer or determination of his eſtate 
„ - & does not impeach the recovery. For, if the perſon, againſt, 
„ 8 whom the præcipe is brought, be, at the time when the precipe 
” *  _ _ is ſued, or at any time before judgment, actually tenant of wn 
LL 8 frechold, it is immaterial what becomes of it afterwards, This 
F ze doarine has been carried ſo far, that, where a tenant to the 
— de frechold was made by a fine, and the fine has been reverſed, 


yet the recovery was held good.“ (See Lied v. Even, 1 

| Nated in 18 Vin. 223. pl. 15.) © The recovery, therefore, in "2 

«this caſe is good; the freehold upon which it was ſuffered is | 5 

determined; and the bargainor or grantor comes in of his 10 

te original eſtate, and of courſe avoids all the leaſes, judgments, 10 

15 nn incumbrances of the tenant in tail. The reaſon why P 

5 u che conveyance is made to the bargainee or releaſee, during the ») 

os 988 lives of him and the grantor or bargainor, is to preſerve 5 
his powers by leaving the reverſion in him, For, ſuppoſing A. 55 
44 to be tenant for life, with the uſual powers of leaſing, ; jointur- : | 1 


< ing, and charging, remainder to truſtees to preſerve contingent | 
« remainders, remainder to:4.'s-firſt and other ſons in tail male, 
c“ remainder to his daughters as tenants in common in tail, with, 
& croſs remainders in tail between them if more than one, with 
de remainders over; A. and his daughter may ſuffer a common 
© recovery; and it will be good againſt A. and his daughters, and 
© their iſſues in tail, and the remainders over. But the-eftates 
de tail of the ſons being prior to the eſtates of the daughters, and 
being ſupported by the eſtate of the truſtees for preſerving con- | 
e tingent remainders, are not, whether veſted or contingent, at te 
e time of the recovery affected by it. But if A. granted his whole | 
_ © life eſtate to the tenant to the precipe, it might be apprehended 
= | ee that the power relating to his eſtate, whether appendant or in 

—_ « groſs, would be extinguiſhed thereby,” (See Edwards v. Slater, 
En * in 16 Vin. 495. pl. 8.] „ And a limitation or grant ob 1 
« new powers would be void againſt the ſons and the heirs male 35 
« of their bodies. To prevent this queſtion being made, A., the x 

1 85 2 tenant for life, conveys an eſtate to the intended tenant to the 
: recipe, only during his (the tenant 's) and the grantor or bar- 

« gainor's joint lives. This continues the old reverſion in the 

4 grantor or bargainor, and preſerves the powers relating to the 

s original eſtate. It is cuſtomary in theſe caſes to declare, that 

4 the recovery ſhall enure in the firſt place for corroborating, 

| : 4 ſtrengthening, and confirming the eſtate for life of the grantor 

„„ « or bargainor, and all other eſtates precedent to the eſtate in 
| «tail meant to be deſtroyed, and all powers and privileges annex ff 
i ed to ſuch eſtate for life, and other precedent eſtates? s. 
De 5. As to the effect of a feoffment to make a tenant. to tho 
| Sos by paſſing a freehold by diſſeiſin, ſee Taylor v. Harde, and 
e note e on Fn bella "_ am in e ne: 5 ets 8 es i 
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1. IN an ejectment upon a trial at bar, for lands held in ancient 
i * demeſne, a recovery in the court of ancient demeſne was 
produced, which had been ſuffered a long time before, and the 
poſſeſſion had gone accordingly. It appeared, that part of the 
land was leaſed for life, and the recovery was by the perſon in te- 
verſion; ſo that there was no tenant to the precipe. But the 
court ſaid, that, as the poſſeſſion had 3 with the recovery for 
ſo long a time, they would preſume a ſurrender; as in an appro- 
priation of great antiquity, a licence has been preſumed, although _ 
none appeared. Green v. Froud, 3 Keb. 310, 1 Mod. 117, 
%% ůAn md dd 
2. Upon a trial at bar, the leſſor of the plaintiff claimed under 
an old entail in a family ſettlement, and part of the eſtate appeared 
to be in jointure to a widow at the time her ſon ſuffered a com- 
mon recovery. The defendant, who claimed title under the re- 
covery, not being able to ſhew a ſurrender of the mother's life 
| eſtate, it was inſiſted, that there was no tenant to the precipe, as 
do that part; ſo that the remainder, which the leſſor of the plain- | 
tiff claimed, was not barred. To obviate this objection, it was inn 
liſted by the defendant, that, after ſo long a time had elapſed, a 
ſurrender ſhould be preſumed, according to the doctrine laid down 
in the before-ſtated caſe of Green v. Froud ; and, to fortify this pre- 
_ ſumption, they offered to adduce in evidence the debt book of Mr. 
Edwards, an attorney at Briſſol, then a long time dead, wherein 
he had charged 321. for ſuffering the recovery; two articles of 
which charges were, for drawing a ſurrender of the mother's 
/ eſtate 205., and that it appeared by the book that the bill had been 
paid. This being objected to as improper evidence, the court 
were of opinion that it ſhould be allowed; for it was a cireume - 
ſtance material upon the inquiry into the unreaſonableneſs of pre- 
ſuming a ſurrender of the widow's life eſtate, and could not be 
 TuſpeRted of having been done for this purpoſe. If Zdwards had 
been living, he might undoubtedly have been examined; and, after 
his death, this was the next beſt evidence, and it was accordingly 
read; after which the court declared; that without this circumſtance 
they would have preſumed a ſurrender, and defered it might be taken 
notice gf, that they did nat require any evidence to fartify the preſump« - 
tion after fuch a-length of lime. WW arren, ex dem. Webb, v. Eren - | 
c 
2380 A. B. being tenant in tail of conſiderable eſtates in R., 
whereof he was in poſſeſſion of ſome part, the remaining part be- 
ing held by a widow, on whom it had been ſettled for life, for her 
jointure, ang who was then in poſſeſſion of it, ſuffered a com- 
mon recovery of the whole ſettled eſtate tail, ufing ſuch general | 
| @vlcriptions as were ſufficient to include all the eſtate ; pad ſhow „„ 
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I) Tenant to the recipe, Pleadings. And in W:. 


lettled ſt on C. D. Upon the death of 4. B. the ſaid C. B. en- '* 


- . 2, tered into poſſeſſion of all the eſtate, except the part of which the = By 
widow was in poſſeſſion, and upon her death, he took poſſeſſion 2 
6 of that part alſo. © An ejectment was brought againſt C. D. bß * 1 
| the reverſioner for that part of the eſtate tail whereof the widow | © 
Was in poſſeſſion, at the time when the recovery was ſuffered; KK © 

upon the ground that there was no ſurrender of the widow's life b 

e ſtate. C. D. being unable to give any ſort of evidence of an 4 

 _  affual ſurrender, his counſel inſiſted at the trial, that a ſurrender 8 

of the widow's life eſtate ought to be preſumed after ſo long a Ve 

time; even though they ſhould not give any evidence whatfoever 255 

of ſuch a ſurrender ; but Mr. Juſtice Noel, who tried the cauſe, was TS, 


of opinion, that a ſurrender of the tenant for life could not be FF © 


_ . preſumed, when no ſort of evidence had been given to make ſuch bit 

a fact in the leaſtprobable ; and when the pofſcſhon had not gone i: 

With the recovery, but had continued in the tenant for life until KF © 

” _-__ . the time of bringing the ejectment; and accordingly he directe '*; 
—_—_ 7 the jury to find for the plaintif. Upon this direction a motion! 
ess made for'a new trial. The defendant's counſel relied oy the |, © 
before ſtated caſes of Green v. Froud, and Warren ex dem. Webb v. | 5 

5 


S Grenville. Lord Mansfield-—© I was counſel in the caſe of Mr. 1 
e @& Grenville, reported by Strange, and I remember very well that | 


4 


6 & . the point of evidence was ſtrongly litigated ; the attorney who " I 
«had been concerned in the tranfaction of the common recovery, 45 

ee was one Edwards of Briflol, who had been then long dead: the +: 

2 _ «entry in his bill book was made at the time of the tranſaction, KF © 
; . and a receipt” had been given upon the bill, which contained „ 
I _« the articles for drawing and engroſſing the ſurrender ; ſo that . 
: «there was poſitive proof in es of an actual ſurrender: 3; 
. % and there the jointreſs had been dead a. vaſf number. of gear, o 
=; and the perſon who ſuffered the recovery, and; his ſon after bc 
J him, had both of them, during their reſpective lives, ſufficient 8 
© „ opportunity to have ſet it right after they came into poſſeſſion, 5 
» s if they had known or ſuſpected it to have been defective, which ms 

T certainly formed a preſumption that it was regular, and not ÞK © 

- dec defective. I am confident that all the court did, or intended | *© 

1 de to do in that cafe, was only to take care that it ſhould be un- 3 
e derſtood, that they did not mean to ſhake the authority of ay, 
TTT one caſe which had been founded upon preſumption, and that 2 iy 
they would not require poſitive proof of a ſurrender, in an | © 
c caſe, where there was ſufficient preſumption of it. Sir 7 | #*£ 
e Stranges report is incorrect, conſidered as a foundation fora | © 
“e principle or rule. of property, though it might be enough to 

. ſerve the taker of ſuch a note for a memorandum to refreſh his © 

. own recollection; if that be fo, then conſider the pre ſent caſe h 

e upon principles. Where a man has power to ſuffer a recovery, 1 

| e that is a ſolid and reafonable ground for preſuming that all was te 

e done rightly and regularly, unleſs ſomething to the contrary | © 

“ ſhall appear. And where the freeholder is a truſtee for the . ſei 

« tenant in tail himſelf, and under his power and direction, it s | = 


WT 
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. Becovern, Common. 


t a reaſonable and juſt cauſe for preſuming, that every thing was 
« regularly tranſacted; ſo, where the perſon or perſons intereſted 
4 to object againſt the validity of a recovery have had an op- 
. portunity to make objections to it; but inſtead of doing fo, 
„ have acquieſced under it, and not diſputed its validity, this 
e forms a preſumption that all was right and regular. But there 
c. can be no preſumption. in the nature of evidence, in any caſe, 


« without ſomething from whence to make it, ſome ground to 


« found the preſumption upon; whereas here is abſolutely - 
, nothing from whence to preſume a ſurrender: the ſingle pre- 
“ tence to any the leaſt ground of preſumption, in the preſent 
e caſe, can only be this, that no tenant in tail in remainder would 
_ © ſuffer a recovery, without firſt getting a ſurrender of the life 
, eſtate, in order to make it valid and effectual. But even that 
( ground, flight as it is, will not hold in the preſent caſe; for it 
dc does not at all appear, upon the report of the judge, that A. B., 
e who ſuffered the recovery in queſtion, had the leaſt intention 
e whatſoever to include thoſe particular lands, in the recovery 
c which he ſuffered, and which he had full power in himſelf 
be alone to ſuffer, of all the reſt of che eſtate whereof he was at 
e that time tenant in tail in poſſeſſion. He was then in poſſeſſion 
*. of the manor of K. and of other lands in K. ſufficient to anſwer 
6 the general deſcriptions uſed in the recovery; he muſt pro- 

 & bably know, or have been informed by his counſel or agents, 

4c that he had no ſuch power over the ſettled parts, without ob- 

0c taining a ſurrender of the life eſtate; he might perhaps be ſa- 

4 tisfied that he could not obtain a ſurrender. of the eſtate, or he 
de might have attempted to obtain it, and failed. If the mere 
e fact of a remainder- man in-tail's ſuffering a recovery was ane 


. ſufficient to ground a preſumption of a ſurrender- of the life 
sc eſtate; it would be in the power of every remainder- man in 
4 tail to bar the eſtate tail, notwithſtanding the tenant for life | 
d ſhould abſolutely refuſe to join with him in ſuffering a reco- 

very; it is therefore neceſſary, that there ſhould be facts and 
_ . * circumſtances to ground a preſumption of ſuch/a [ſurrender 


5 upon; whereas, in the preſent caſe, it is ſo far from being rea» 
i ſonable to preſume that there was ſuch a ſurrender from the 


4 Jointreſs, that there are, on the contrary, many reaſons to in- 
1 duce a ſuſpicion that there was not ſuch a ſurrender; ſne 
et might have more regard for the reverſioner than for 4. B. ; 
dee the might think it wrong or unkind to hurt him, or even whia 
. and peeviſhneſs might prevent her from interfering; there is 
1 no defining the various reaſons ſhe might have to hinder her 
cc from ſurrendering her life eſtate for ſuch purpoſe.” His Lords 
\. ſhip afterwards further added, that he would have it underſtood, 
that the poſſeſſion of the tenant in tail, after the death of the 
. tenant for life, does leave a ground of preſumption, . that there 
bsc Was a ſurrender.” But, in the preſent caſe, there was no po- 
. - ſeſſion after the death of the tenant for life: the ejedtment was 
brought immediately. Rule diſcharged per tot. cur. Goadtitle v. 
* Ghandor, 2 Burr. 106. F 
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delivered to the demandant. It was contended, that this recovery 
35 was void, for it appeared upon the record, that ſeiſin was delivered 
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Fo _ tenant to the precipe, in order that a common recovery might be 


„ judgment in B. R. Lord Kenyon obſerved, that the ſenſe f 


5 1 
37 
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| eee Recovery eee 
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— IN ejectment, the jury found a ſpecial verdict, that S. V., 8 3 
1 tenant in tail, conveyed the eſtate by leaſe and releaſe, dated 
the 19th and zcth of November 1788, to a perſon, to make him 


— 


— 
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fuffered, which: was accordingly ſuffered, and a writ of ſeiſin 
awarded, teſted the 6th of the ſame month of November, return 
able in 15 days of St. Martin, to which the ſheriff returned, that 
he, by virtue of the ſaid writ, on the roth of November in the ſame 
term, did cauſe full ſeiſin of the premiſes therein mentioned to be 


- > a 
; 88 
e 


dy the ſheriff ten days before the date of the conveyance to the 
ttenant of the freehold; when, in fact, S. W. was in poſſeſſion of 
the lands; and that this caſe was not within the ſtatute 14 G. 2. 
e 20. % 5. (ſtated in the ſection to which this is a ſupplement,)) IM 
Which aroſe from the fictitious relation to the firſt day of the MF © 
term, and was made for a different purpoſe, viz. to prevent-reco= 
veries being ſet aſide, where the tenant to the præcipe was created 
dy deed executed after the award of the writ of ſeiſin. The words 
of the 6th ſection of the at were, * executed after the time of 
. the judgment given, and the award of the writ of ſeifin”” But 
____ there was a material difference between the award and the execu- | 
tim of the writ, and the 7th and 8th ſections expreſsly provide, 
that the act ſhould not be extended beyond its ſtrict limits. The 
_ counſel on the other fide were ſtopped by the court, who ſaid, 
that, though there might have been ſome doubts if it had been 
found a fact, that ſeinn was actually given on the ioth of Novem- 
ber; yet the day named in the return was immaterial; for it was 
not neceſſary to name any particular day, and the return would 
have been good without it. All that was neceſſary was, that ſeiſin 
ſhould be delivered after the judgment, and before the return of 
tze writ; and that the proceedings ſhould all be in the ſame term. 
That thoſe requiſites were complied with in the preſent caſe, which 
. was directly within the ſtatute 14 G. 2. /. 5&6. As therefore 
the day mentioned in the ſheriff's return was repugnant to the 
eſt of the proceedings, it was to be rejected; and there muſt be 
Jiucdgment for the defendant. A writ of error was brought upon 


tze clauſe in the ſtatute 14 G. 2. was, that the recovery ſhould be 
valid, provided the deed making a tenant to the præcipe was executed 
bdeſore the end of the term in which the recovery was ſuffered; 
nnd it appeared upon this verdict, that the deeds making the tenant 
dio the precipe were executed within the term. And though the 
.”  MRatute, in enumerating ſome of the defects for which aremedy was 
do be applied, does not mention this particular defect, it has al- 
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- oaths to do. On the other fide it was contended, that the 
ment of B. R. ſhould be affirmed ; becauſe it did ene, 
any writ of ſeifin-was ever awarded upon the common recovery, or 
that the ſame was ever carried into execution by writ of ſeiſin, or 
_. etherwiſe; for, until a writ of ſeiſin is awarded, executed, and re- 
turned, (all which muſt appear upon record, and cannot be pre- 
ſumed) it is not a perk * The following queſtions 
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ways been underſtood, that the act was intended to remedy eyery - 
defect of this kind, provided that which is there made a condition 
be complied with, namely, the*making of the tenant to the præcipe 
before the end of the term in which the recoyery is ſuffered; nor 
could the words of the ſtatute be ſatisfied by any other conſtrue- 
tion. The other judges concurred in opinion with the Lord Chief | 
Jnuſtice and the judgment was affirmed. Goodright v. Right, | 


0 2) Of the Writ of Seiſin, and Execution thereof. 
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1. IN ejectment the jury found a ſpecial verdict, that Henry the 
PE ESA ] LEO . of . = T. Earl of Derby, and the 
' | heirs male of his body; that T. Earl of Derby, grandſon to the 
ſaid T., ſuffered a recovery of the ſaid manor, and afterwards en- 
_ _ tered into the ſaid manor, and was ſeiſed thereof; but no writ of 
execution, or entry of the recoveror's appeared upon the ſpecial 
| verdict; and the court of B. R. was of opinion, that, as execution 
| was not found, it could not be preſumed, and therefore that the 


recovery was not good. A writ of error was brqught in the 


Houſe of Lords; and it was argued, that a writ of execution, 
though not expreſsly found, ought to have been preſumed, for the 
following reaſons : firſt, from the exemplification of the recovery 
itſelf, as found ; its antiquity of above 230 years; its being en- 
tered upon the rolls; the dignity and quality of the parties to it, 
and a freſh entry of Earl T. expreſsly found to have been made 

| after ſuch recovery: ſecondly, from the impoſſibility of any other 
Proof of actual execution, as it was well known, that, amongſt. the 
rolls of the recoveries of that and the preceding reigns, the award 


of the writ of execution is not entered or indorſed upon one in 


_ twenty of them, as has been uſual of late years; and, upon ſearch 
in the proper offices where the writs of execution of- recoveries 


ſuffered in thoſe early times ought to be filed, not one of ſuch an- 


cient writs is to be met with: thirdly, becauſe, had any ovjeQtion 

| been made at the time of the trial of the recovery, on this account, 

the court would, and ought to have directed the jury to ſind the 

execution of it, from the exemplification itſelf, and the poſſeſſiunn 
of the defendant and his anceſtors agreeable to it; and if ſo, it is 

| - difficult to give a reaſon, why the courts of law ſhould not dra, 

_ _ the ſame legal concluſions, and make the like legal implication 


from facts themſelves, which they would direct a jury upon their 
judg- 
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4. A recovery was allowed to be amended, by changing the 
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vere then propoſed to the judges: firſt, « Whether fufficient 


& matter was found in the ſpecial verdict, whereupon the common 


& recovery of 5 Hen. 8. could be adjudged a valid common reco- 


e very? And ſecondly, if not,“ Whether, by law, a venire fa- 
| de cat de novo ought to be awarded in this caſe ?” And the judges 
being unanimous in their opinion, that there was not ſufficient _ 

found in the ſpecial verdict; and that a venire facias de nous 


ought to be awarded, the judgment of B. R.- was affirmed. 
Witham v. Lewis, 1 Wil: 48. 4 Bro. Par. Ca. 504. S. C. 
2. But, in a modern caſe, Lord Kenyon ſays of this 5 


tion, Lord Derbys caſe has always been conſidered as a ſtran 


«caſe; and the judges of ſucceeding times have been aſtoniſned, 
tc that no application was made to the court of Common Pleas to 


« rectify the defect in that recovery, according to the uſual prac- 
« tice of the court.” 5 Durnf. & Eat, 19. 


(T. 3) Amendment of Common | Recoveries. - 
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C. and Richard E. were to be demandants; and by the 
miſtake of a clerk, the writ of entry was ſued out in the names of 


John C. and John E.; the recovery was allowed to be amended. 
. , % pon ⁊ ĩ io F903e 

2. A Warrant of attorney was given in order to ſuffer a common 
recovery, by William R. and Heſter his wife. The ſerjeant who 


” 6 


took the warrant of attorney, certified the ſame to be given by 
William R. and Margaret his wife, and the mtimur and tranſcript 
were made of a warrant given by Margaret, and the recovery 
Was entered accordingly, but it was al 

ooo, nr em TTY 
3. A common recovery was ſuffered by R. and D., without 
mentioning: the name of the wife; an 


«7 


. 


| words Ann the wife of Henry G. to Elizabeth, in conformity to 


a fine and deed to lead the uſes. Mayre v. Coulthard, 2- Black. 
ö bs Hy 3 5 „„ . * 


IA 


5. A rule was made abſolute to amend a recovery, by trans. 
poſing the names of the demandant and tenant, purſuant to the 


deed making a tenant to the præcipe, by the recovery. Bi/coe 


had been demandant and Lord tenant; by the deed, Lord was 
to be demandant, and Briſcoe tenant. © Lord and Biſcve, Barnes, 24. - 


1 


IN 
2 
— 3 


A Common recovery was agreed to be ſuffered, wherein Job 


lowed to be amended. 
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it was allowed to be 
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. A common recovery was agreed to be ſuffered of lands in 


 Alphampton and Magna Hermney, in the county of Z/zx ; but by 
miſtake the ſame was ſuffered of lands in Alphampton and Lamar, 
and it was ordered to be amended. Skinner v. Land, Pigett 171. 55 
2. A common recovery was agreed to be ſuffered of lands in 
Ne Church, Levington, and Merſham; but New Church was to- | 
tally omitted. Upon examining the deed to lęad the uſes, it was 
ordered to be amended. | Whitwell v. Maſters, Pigott, 192. * 
3. A common recovery was agreed to be ſuffered of -/ meſ= 
ſuages and one garden in Londen; but being only ſuffered of one 
meſſuage, it was allowed to be amended. Brooke v. Bjddulph, 


4. The precipe and writ of entry in a common recovery were 


allowed to be amended, by adding the names of ſeyeral pariſhes 
which had been omitted. Jenkinſon v. Staples, Pract. Reg. C. B. 
F. The deed to lead the uſes of a recovery mentioned ( all 
ec the vouchee's lands in Aldenbam, or elſewhere, in the county 
.« of Kent, in the occupation of R. G.“ R. G. rented one entire 
farm of the vouchee, (all ſworn to be intended to paſs by the re- 
covery,) being principally in the pariſh of Aldenbam, but part 
thereof lay in the pariſh of Merſbam, which was not known to 
the parties when the recovery was ſuffered. The court, after 
taking a day to conſider of it, allowed the recovery to be amended 

by inſerting the word Merſbam. Henzell v. Lodge, 2 Black, Rep. 


747. 3 Will. Rep. 154. 


oe, 


5 


1 


# 


v. Con, 2 Black: 1066. or oo ey 
17. A recovery, which had been ſuffered nine years before, was 
ordered to be amended, by putting the word Tri, the name of a 
vill, into its proper place, according to the deed of uſes. Trul 
had been by miſtake put into the recovery as an advowſon, not as 


6. On a motion to amend a recovery of lands, &:. in the town —_ 
of Kingston-on-Hull, by inſerting the words © in Myton, and the 
words * and county, thereby making the deſcription of the lands 

to be © in M ton, in the town and county of Kingston-upon-Hull?* 
The deed to lead the uſes deſcribed the parcels to be fituate “ in 

« the lordſhip of Myton, in the county of Tort, or in the town 
cc and county of Hull, lately purchaſed of Thomas Yates” And 
it was proved by affidavit, that one William Crowle purchaſed off 


Thomas Yates the land intended to paſs, being in the townſhip of 


Myton, in the town and county of Kingston-on-Hull, and in 1728 
"ſettled them ſucceſhvely on George and Richard: Crowle in tails 
that George died without iſſue, and Richard being then tenant in 
tail, and having no other lands in Kingston-on-Hull, did in 1754 
ſuffer this recovery. The court directed notice to be given to the 


tenant; and, on his conſenting, made the rule abſolute: M ufſon 


a vill, where land lay. It was objected againſt this amendment, 


ft, that the Eſtate was in truſtees at the time of the recovery, and 
ie 5 VVV conſequently, # | 


*&. 


5 - : : | . 


* 
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„ - conſequently, the truſtees not being parties, there was no good 

. __-_ _— tenant to the recipe: 2dly, that the lands were cuſtomary tenure: 
Z3adͤly, that the parties who ſuffered the recovery were volunteers: 
___ - qthly, that the wife of Pullen, the vouchee, was dead, and a reco- 
very could not then be ſuffered to bar the remainders. The court 

_  Taid, they would not enter into the queſtion, whether in equity 
xrecoveries of truſt eſtates would bar legal remainders, or into the 
bother objections. When the recovery was amended, valeat quan- 
tum valere pete, the intention of the parties was the foundation 
for the amendment. The tranſaction appeared to be fair, and 

without fraud or collufGon. The principle upon which they 1 

went, was the ſtatute 8 Hen. 6. to amend the miſpriſion of thñůe f. 

cCeillerk. A præcipe was the curfitor's inſtruction for an original 1 1 


* B 8 N 95 . £ n 4 
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x ,, writ. A deed of uſes was the clerk's inſtruction for a recovery. 
I The pracipe and deed were the things to amend by; and Mrs. 0 
Pulles being dead, an amendment was the only remedy left; t 

and decreed accordingly. Coggin and Pullen, Barnes, 1 1 
38. In a recovery, a farm called ny fr otherwiſe Thieviſbead, =. 
| was deſcribed to be ſituate in the foreſt of irg/ewv00d, in the pariſh WU > 

8 of Heſtit in the Foreſt, and St. Mary's, Carliſie, or one of them, H 
in the county of Cumberland. It was afterwards diſcovered, tat 
=. - the whole of the ſaid farm was not within the pariſhes of He/tir 1 


n the Forgſt, and St. Mary's, Carliſle, as deſcribed in the recovery; 
but that part of it was in the pariſh of Laxonley, in the county of 
Cumberland. It was moved to amend the recovery, by inſerting 
the words «© the pariſh of Laxonley on the affilavit of the owner _ 
of the lands, the vouchee, ſtating as above, and that he meant to 
include all his eſtates in the county of Cumberland in the recovery; = 
and that he did not know, when he ſuffered the recovery, that bo 
deny part of the ſaid farm was in the pariſh of. Laxonley. The 1 
Court would not, on this affidavit alone, grant leave to amend; 5 
bdut, upon reading the deed to lead the uſes, there was found the LEM 


k TY 5 


following clauſe: and all other the eſtates, manors, or lordſhips, w 
„. meſſages, lands, tenements, and hereditaments whatſoever, 2 
4 fituates lying and being in the county of Cumberland. This t 
Was holden by the court ſufficient to warrant an amendment; as Ov 
it appeared on the face of the deed itſelf, and the rule for amend, IM 0 
ment was made abſolute. H. Black. Rep. 72.  *' \ 


0 9. Where a motion, however, was made to amend a recovery, 1 5 
dy ſtriking out the city of - Lichfield,” and inſerting « the + 


e county of Stafford, with other conſequential amendments, i 1 
wWhereſoever the names of the county and ſheriff occurred, and N 
AaAlſo by inſerting Longden, (the name of a viil,) after Abnall, N h 

_ - another vill named in the recovery; the, court obſerved, that it un 
Was a groſs miſtake in the attorney concerned in ſuing. out only il fe 
dvdne recovery inſtead of two, and that they would willingly give NW hi 
_ ©... the parties all the aſſiſtance they legally could to effect their evi i db 


*D- 


dent intent; but it was beyond their power. In the caſes of : 
m amendments which had been cited, the party had no eſtate in the | | £ 
__*, - © mil}, or county, ſtruck out; therefore, quoad Boc, the recovery had N 


Rs 14 | no 
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_ no operation ; but the prefent application was, to anoul a valid 
recovery in the city of Lichfield, which had operated upon lands 
therein for near forty years, and to ſubſtitute in its ſtead a reco- 
very in the county of Stafford. The motion was refuſed. * Allen 
| 3 15 1 2 Black. 15 874. „ | 


# 


Se. 11. In us W 


. x 1. I are two inſtances where, upon motion to at 4 
recovery, by ſtriking out the words it ig adjudged, and inſerting 
the words it ic confidered, the coutt have ordered it to be done; as 
ſuch an amendment related to the act of the court in giving 
” judg ment. Barnes, 20. 22. 

2. Where a writ of ſeiſin was rightly directed to the ſheriffs | 
| of, the city of Vorl, but not returned in the name of any ſheriff, - 
though a miſtaken return in the fingular, inſtead of the ploral | 
1055 er was indorſed on the writ, the prayer of ſeiſin and return 


of the writ were ordered to be firſt amended, and then the roll 


a — op 


-£ 


and exemplification accordingly. Wi "ow and Fairfav, Barnes 23. 
_ Watfon and Lockley, 2 Will. 2. - 
33. But in the caſe of Wynne i Wy ynne, ſtated i in 5 ante, an 
_ application was made to the court of Common Pleas, to amend the 
| 175 and return of the writ of entry; and a rule to ſhe w cauſe 
e court, after hearing counſel on both ſides, and confideration, . 
was of opinion, that all amendments muſt be conſiſtent with the 


Br rules of law, and there muſt be ſomething to amend by. In this 
- _ cafe the vouchees by law could not appear until the return day of 


the writ of ſummons, and the power of attorney given by G. to 
appear on that day was revoked by her death in the intermediate 
ume. By the ſtatute 8 Hen. 6. original writs are amendable, ik 

Wrong by miſprifion of the clerk, or where there is any thing to 


7 amend by. Here was no miſpriGon of the clerk, the writ was 


made agreeable to his inſtructions, and there was nothing to 


75 amend by; the amendment Fes is to AE? in ne 1 5 ite 


, 
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Jr» was {all 15 Peel verdickt, that tt B. veins tenant in i fs 8 
1 enfeoffed Henry Earl of Derby, afterwards king Henry 4. to 

hold to him and fiis heirs. Aﬀee rwards the king, by lerters patent 

under the duchy ſeal of Lancafler, 7 Hen. 4. reciting the ſaid 

feoffment, and that H. the wife of D. was grand=daughter and 


7 | heir of A. B., and that D. and his wife had petitioned the king ro 


de fully: xe-enfeoffed thereof ; nous v:u/antz cele partie ſoit fait, ceo 
L use hoy, bone fay, & conſcience demanaent, have, of our ſpecial grace, 
given and granted to the ſaid D. and M. his wife, and the heirs | 
dle * of the 1d, 1 . ſaid N to * Os as 1 
= 3 > he 


Ef 


1 


Tancgſler in chief for ever; with reverſion to the king and his 
heirs, dukes of Lancgſter, on failure of iflue of the ſaid A. The 


Betope 
the king and his heirs, dukes 


15 
F 


of. Lancafter, a8 to the duchy of | 


queſtion was, Whether the intail created by the letters patent of 


Hen. 4. with the reverſion to the king in fee, was, under all its 
__ circumſtances, ſuch an. eſtate tail as was protected from being 
| barred by a common recovery, by virtue of the ſtatute 34 Hen. 8. 
c. 20. Lord Mansfield —® It is certain that the preamble of the 
se ſtatute cannot reſtrain the enacting part of it, where the enact- 
ing part of it is clearly larger than the preamble. But, in this 


„ 


ec caſe, the eſtateg mentioned in the enacting part, clearly refer 


cc to thoſe in the PIR Rte wars fuch, which runs through 


dt the whole. It muſt therefore be admitted, that, in order to 


48 obtain the protection of the ſtatute of Hen. 8. the eſtate tail 
, myſt be of the giſt or proviſion of the king, by way of reward. 
d Ag for the ſervices, which are the conſideration of ſuch gift, 
td theſe muſt, at ſuch a diſtance of time, be preſumed, and need not 

<< be proved. To take it out of the ſtatute, you muſt ſhew, that 


=- 


 < it is not of the gift or provigon of the king. And, in the pre- 


= _ «ſent caſe, it is plainly not ſo, upon the face of it. The petition | 


ce is founded upon no other conſideration, than that M. was 


dic couſin and heir of A. B., who enfeoffed the Earl of Derby. No 
tc merits are mentioned, notwithſtanding. the ſtatute 4 Fer. 4. 
ct g. 4. was then recent. The king himſelf ſtates, that he was 


« bound to make the grant by /aw; good Faith, and conſcience. 
c What the circumſtances of the fact were, cannot now be diſ- 
< coyered : whether a defeazance, a condition, or an uſe, or any 


e thing elſe. Nor is it material to know. It is enough, that 


< the king has recited generally, that he was bound to do it. It 


dc cannot therefore be a gift. As to the objection, which was 
. made on the part of the defendant, that the king granted only 
c à particular eſtate, and kept back the fee, that might be all he 


| ©. was bound to do. Nor can we reaſon very concluſively from 


* 


et the conduct of ſuch a prince as Henry the fourth; he might 
« poſſibly do only half juſtice. Such things have happened in 


C latter times. Lord Angleſey, after the reſtoration, was obliged 


4 to reſtore the eſtates he had got during the rebellion in Ireland; 


yet. many of the poor owners were glad to compound, and take 


& leaſes for 99 years, inſtead of the fee. Upon the whole, as the 
8 tection of the ſtatute, and therefore the recovery is good.” 


eſtate was not of the king's gift, I think it not within the pro- 


Mr. Juſtice Yates was of the ſame opinion, and ſaid, the court 
would not ſtretch to enlarge the interpretation of a ſtatute, which 


* 


prohibits the natural right of alienation by tenant in tail. Perkins 


tf 


„Commun. 
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6. af Revd, nN or i flayed. For what, 18Vin. 22 


when, and how. 


I the 6590 5 Wynne v. Wynne (Rated i in G0 TOs one of the 
queſtions was, Whether the plaintiff in error was not eftop- 
ped to aſſign the death of the youchee to have happened on the 

Toth of May, which was before judgment, when it appeared upon 
the face of the record, that ſhe appeared by attorney on the re- 

turn day of the writ of ſummons, which was the 16th day of 

| May. And the court were clearly of opinion, that the ac of 
the vouchee before judgment was not contrary, but a matter col- 
lateral to the record, and properly aſſignable for error, and triable 
by jury; for, all the record ſaid was, that the youchee appeared 
by her attorney; it did not ſay any thing of her actual exiſtence 
at the time, but put a matter in iſſue which was properly triable : 
by the country. 

2. On error brought in B. R. to reverſe a common recovery, 
Lord Mansfield ſaid, that, by the eſtabliſhed mode of proceeding, 
there muſt be a Fair Facias againſt the terretenant, otherwiſe it is 
©, an irregularity, dt no more; ſince he is not concerned in intereſt; 8 

- and therefore a terretenant, who came in upon a /. a. in this 
caſe, and pleaded non-tenure, was ordered to anſwer over. "Ow 
v. V oodeack, 1 Burr. 359. 
3. A writ of error was brought 19 Geo. 2. to W a common 
I qecovery which was ſuffered in ; Ann. The defendant pleaded 
this ſtatute in bar, the writ of error not having been brought 
__ within 20 years after the recovery was ſuffered, to which it was 

_ anſwered, that the plaintiff's title did not accrue until the death of 

one of the vouchees without iflue in the year 1739. After ſeve- 7 
ral arguments, the court determined that the writ of error did not 1 | 

lie, becauſe the ſtature 10 H 11 V. 3. (ſtated in the ſect. to 1 = 

- which this is a ſupplement) was made to quiet poſſeſſions, and to i 

| Ax a certain period beyond which fines and recoveries ſhould not | 
be impeacked, for the words of the ſtatute expreſs * twenty years 3 
cc after ſuch fine levied or recovery ſuffered.“ And it has not | 

the words which are in the ſtatute of fines, viz. after the title ac- 
crued. The zerminus a quo is the time when the recovery is ſuf- 

fered, and if that were once exceeded, there would be no know | 

| where to ſtop; a reverſioner after an eftate tail, which had fub= ' ' 
fiſted above a century, might, upon this principle, be allowed to 

; reverſe a common recovery, whereas perſons in reverſion were 

never the objects of the legiſlature” s care. It was ſufficient, that 
they had a chance of the reverſion's veſting within the 20 years, in 
which caſe they might bring a writ of error, but not afterwards. 
Lud v. Vaughan, 2 Stra. 1257. 15 | 
4. In the caſe of Sir Butler Wentworth, in ae Which Yo nd 
tried at the bar of C. B. in Mich. term 1744, evidence of weak- | 
neſs of e was 0 mitted to invalidate the deed, by _ 
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meunt defeated, 1 Vef. 403. 3 4th. 
tried at Hereford at the Lent aſſizes 1765, by Sir John Eardley 


attorney, and the recovery was by that means invalidated. 
motion was made the next term for a new trial, on account of 


Fuſed. Cruiſe an Com. Rec. 3d edit. 355. 


ces in which recoveries have been falſified in ejectment. 
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whom it may be brought. 


Bu . 05. f 46. 4. 


aw how his title aroſe. But the. court faid, that a complete 


of the plaintiff in error, to ſhew the connection and privity. be- 


N to 5 the 5 76 of Scale or to recover 3h land = 


which a tenant to oats precipe was made for the purpoſe of ſaffer- 1 
a common recovery, and the effect of the 18 was by that 


1 | 
5.-So in the caſe of Janes, ex dem. "Bo 4 v. Caves i in « jectment, 


Wilmot, evidence was admitted to prove the weakneſs of * 
ſtanding of the vouchee in a common recovery, who appeared A | 


' miſdireQion of the judge, and it was contended that ſuch evi- 
dence ought not to have been admitted; but. the motion Was re- 


6. The caſes of Goodtitle v. Chandes, ated in (X) 7" Wn 4 
8 v. Horde, ſtated in Suppl. tit. Dj iſcontinuance, ante, are alſo : 
4 | 


7. With reſpect to the effect of judicial proceedings, as cone. 
 &ly Move evidence, in an attempt to impeach the ſanity of a tenant. 
in tail, youchee in a common recovery, ſee 82 v. e ſtated 


HE. Aramis. of à rent charge for years ma i a by 
 covery againſt the terretenant. Hal. MS. Torg: note. + L 


2. In 55 caſe of Sheepſbanks \ v. 1 ſtated in 0 ante, an ob⸗ : 
jection was made to the writ of error, becauſe the plaintiff did not 


title need not be ſet forth in a writ of error; it was only required 


tween the perſon againſt whom the recovery was had, and the 
_ perſon who. brings the writ of error; for it was not like a pro- 5 
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„Wigan, a es} is given to an executor generally, or "W 


his care and pains, it makes no difference ; - for, if there 


. 75 a deficiency of aſſets, he mult abate in Proportion with other | 
legatees. 2 th. 171. 1741. Anon. : 


2. The court will not ſtrain to prefer one legatee to another; 


: ; but where there is a deficiency of aſſets will let the general rule 
of equality take place. 3 4th. 99.1744. Clark v. Sewell, 


3. A deviſee of an annuity for life charged on the perſonal | 


. eſtate, where there is a deficiency of aſſets, ſhall abate i in propor- 


tion. 3 Ath. 693. 1749. Hume v, Edwards. - 
4. A legatee, paid voluntarily by the executor is not obliged to 


refund to the reſt, unleſs the EXecutor become. ſolvent. 2 TY: 194. | 
1750. Orr v. Reiner. 5 


5. Pecuniary legatees bete in proportion, notwithſtanding: 2 2 


direction in the firſt place, or time of paymeut mentioned: but 
it may be otherwiſe on a ſtrong intent, or if it is a pyrchaſe of 


dower, and the wife i is entitled to her dower. 2 Vs 77 at 175% 
Blower v. Korrett. © 


6. Lord Hardwicke, Chancellor, baked os on refiduary 


= legatees, whoſe legacies were to remain in the hands of the ex- 
cecutors, and not to be paid immediately, could be called upon to 


pay back money which they had received as the ſurplus from 


4 the executors'on account of the perſonal eftate, and where there 
Ho no proof of fraud. 2 . 600. . 1 More v. 


7. A legacy nd as envy were given to a wiſe in lieu of . 


dower; on deficiency of aſſets ſhe ſhall not rate. 4mbl. 244: 5 
15 74 'Davinhill v. Fletcher. 5 5 


8. Upon a deficiency of aſſets in this court, 2 lus; muſt be 


| = ſet upon an aunuity at the time of the death, and the annuitant 
enn claim * in ee of chat. 4 V oi ſun. 763. 1799. Franks 


A. 
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w By what We ee 


8 The teſtator leaves aſſets ficient: to pay all debts and "= Eh 

cies. The legatees receive payment, which the creditors might 
 alfo have had, if they had demanded it in time, They he by for 
_ Eleven years, and the eſtate is waſted; yet the legatees . re- 

5 W 3 112. 33 af EY v. * 


1 5 „„ 1 „„ 


Wen egg. 00 1 9 Caſes: and wh the Payment w was. 
| TY 5 ; illegal, and not to be countenanced. f 


7 M ONEY advanced for oratatiig 2 contmifficn | in the marines, 
] The purchaſer after fix months, being diſcovered to have 
worn a 3 was diſcharged. The money was decreed to be 
5 Ry” with HERE 22 15 433. 1990 3: Morris v. YL tag | 
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„Mu usr be 1 for withio fix —_ after pronouncing Wi 
the decree. Bunb. 309. 1731. Drake v. Hophins. | 
2. It is in the diſcretion of the court, whether or not to grant a . 
Fan 3 P. Wms. 8. 1724. Mills v. Bankes.. 
3. An agreement was ſigned by the parties, and by con/ent made 
an order of court, to ſubmit to ſuch decree as the court ſhould - 
make, and neither party to bring an appeal; yet the cauſe was 
allowed to be N 8 F. Wrms. 2 1733. Buck =. ; 
 Fawcttt. 
4. A cauſe on archearing un be opened a8 a caſe. 2 Ati. 
> "59k 1740. Anon. | 
5. Lord Hardwicke C. was of opinion that a defendant making 
: no more than the uſual depoſit on a petition for a rehearing was a 
ET . hardſhip on a plaintiff, and not an adequate conſideration. 
= 2 Ail. 138. 1740. Afel v. Montgomery. | 
6. In matters of account, which are intricate, the Houſe "of 


= * 


1 - Fords refer it. to two merchants named by the parties to conſider 70 
the caſe, and report their 9 8805 upon it. 2 Al. 144. 1740. | 
"__ v. Wilcox. 


A decree. muſt be made. complete. againſt, a defendant, = 
1 he has made default, before you can petition for A 8 
* 2 Ath. 152. 1740. Baxter v. Wilſon. 
8. Query, Whether an infant can before he comes of 2 put 
| in a new anſwer, ſo as to hear the Fane over Nin. 2 At . 
| ? INC: Bennett v. Lee. . | 
| 9. On a rehearing, depoſitions. may be read, which 1 were "not. 


read on the original 3 * 90. 17 5% * e v. 
N e | i 


: A. . x # * * 
Sorel Sd CCS Oo ion eee. 7 ee es 8 2 


. LE eat al 


„ Bebesting. 
10, Two days notice ſufficient for a e 1 Veſ. jun. 45. 


it « Robinſon v. Taylor. 


11. A new plaintiff by EE OA bill may. impeach a decree 7 


; n rehearing on the petition of former parties. 1 J. jun. 405. 5 
Py v. Chapman, 3 Bro. Ch. Rep. 391. ee ee 985 pr 
132. A rehearing is the proper mode of impeaching a decree, 
not ſigned, and enrolled, for error. 5 Ve. jun. 509. 1800. 
| Belger v. Mackell,. | 


13. Appeal to the chancellor of the duchy court of 3 | 


7 from a decree of the vice-chancellor diſmiſſing, the bill, affirmed 


on petition of the plaintiff 5 Vel Jun. aa. 1807. Omerod v. 


Hardman. 


- 14. If a matter ho miſtaken at the hearing, i is to be ſet right 
by rehearing, and not otherwiſe: but if it be a ſmall miſtake, it 


. is ſometimes rectiſied by petition to the 5 or Maſter 4. ; 


the Rolls, who heard the cauſe; praying that all parties may 


rectiſied, which is done, if the court ſees occaſion. 1 Harr. 651. 


_— 


15. If either party intends to rehear the cauſe, the firſt ſtep to 


be taken is, to enter a caveat with the ſecretary of decrees and in- 


junctions; and when the decree comes to be inrolled, the ſecre- 


__ tary muſt ſummon the party upon his caveat, and give him notice, 


attend the regiſter with the minutes, and that they may be N 


that the decree is come to his hands, for the purpoſe of ng the ; 


rolled by the Lord Chancellor. 1 Harr. 648. 
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_ : x8Vin.370. 


n daughter of a freeman of e of a . 


legacy of 40,000. left her by her father, who recom- 


5 mended i it ta her to releaſe her right to her orphanage part, which | 


ſhe does releaſe accordingly : if the orphanage part be much more 


chan her legacy, though ſhe was told ſhe might elect which ſhe 
: pleaſed ; 3 yet if ſhe did not know ſhe had a right firſt to inquire 


| Into the value of the perſonal eſtate, and the quantum of her or- 


phanage part, before ſhe made her election; this is ſp material, 
that it may avoid her releaſe, * P. . ms. 316. 4 1734+ | £799 v. 


5 Sir Ed. De uurie. ; 


2. It is common in equity to reſtrain a general releaſe to what 


was under confideration at the time of giving it. 1 Fy . 59% 
* Cale v. Gibſon, _ 


7 


3. Where 


7 
. 
3 1 


8 
5 
AW 


85 "Ty > 5 Ty Who ſhall hav the Remainder. 


- Boleafo, 


3. Where: a releats is given on a particular confideration recited, Fe 
F the releaſe concludes with general words, yet it is 2 

- conſtrued to relate to the particular: matter recited. 2 Ve. 319. | 

1751. Ramſden v. Hylton. We _ 


A4.᷑. A releaſe after a general aſſignment i is no-anſwer to the af- 1 55 
flignee, if notice; and defendant's knowledge, that the affignee was 8 
den many occaſions a truſtee for the aſſignor may be ſufficient to "7 
affect bim with notice. 1 Ve << Jun. 4 43. 1789- Wilkinſon v. 4 - 

: Stafford. | 


Ee ts tenant for life, with baer to B. in tail, l * 
forfeiture. B., in conſideration of an annuity for the life of A., 


; / _ * xdleaſes. The releaſe is not good againſt the heir of the body of 


B., and B. is therefore bound to make a good conveyance for 'the : ; f 8 
le of A. ; wc 579. 35 G. 3˙ . . : Mm == 


os A 8 


» ene Prog FE . 2 - "38603; 6. 5 
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(AY What that be fad a Remainder, and 3 what a LL 
Tag +  Reverſion. mr ĩ 


: flee + Sep tit. 3 (B. a) and the. 3 from err. 
Ho LS tit. Defent, wh ante, 5 


—_—_ ſection 3 is appropriated (after Mr. Viner,) 8 Py TER | 
| tion of thoſe caſes which relate to different limitations to 
"SF baren and feme and their * and it is diſtributable 6 pig at ; 

heads; „ 


rg, Where the till. is "ht TREE! a 8 A ly, re- 
Ee mainder to the heirs of their bodies ; in which caſe it is an eſtate 
| e executed in both of them, as in the following iuſtances: 


„„ Upon a marriage, the huſband covenanted to ſtand ſeiſed | 1 
| of lands to the uſe of himſelf and his intended wife for their 1 
1 =» and the life of the longer liver, remainder to the uſe of the | 
_ brirs on the body of his ſaid intended wife by him lawfully to be bega. 
ten, remainderto the uſe of his own right heirs. The buſband hav- IE. 
ing ſurvived the wife, levied a fine of the lands; and after his de- 
ceaſe a queſtion aroſe upon the operation of this fine ; which de- 
- pended on the point, whether the words to the uſe of the heirs an 
the body 1 the wife by the huſband to be begotten, gave an eſtate tail 
i - only to the at or a Joint eſtate tail to e And it was de- 
5 | * Cided, 


res 


„ 


3 


\, ___ _ -Bemainder, | 


_ vided, upon the authority of Goſage v. Taylor, (Rated in GY | 
273. (C. a) p/. 3.) that the Gas x Rs eſtate tail to both: 

 !/,/ 2+ So, in the'caſe of a copyhold, where a ſettlement was made 

by the huſband, previous to marriage, of his freehold eſtates, to 

the uſe of himſelf and his intended wife for their lives, and the 

_ [life of the ſurvivor; and after their deceaſe, to the heirs of the 

55 eee e. on the body of his intended wife to be begotten, 


remainder to his own right heirs; in which he covenanted 


to ſurrender his copyho/d (which was of inheritance deſcendible by 
the cuſtom of the manor to the younge/? ſon,) to the uſe of himſelf 
And his intended wife, and the herrs:of their tuo bodies to be be= 
_._ . gotten, in Bike manner and to the ſame uſes, as the freehold lands 
aànd tenements therein before mentioned were ſettled and con- 
veyed. After the marriage he ſurrendered the copyhold to the 
uʒỹe of himſelf and wife for their lives, and the life of the ſurvivor 
of them, and after their ſeveral deceaſes, 8 uſe of the heirs of 
their teuo bodies; and for want of ſuch iſſue, to the uſe of himſelf 
in fee. De Grey Chief Juſtice, ſaid, it was a mighty clear caſe. 
That there was reaſon indeed to ſuppoſe, the parties might not 
menen the two eſtates to go in a different channel. But that was 
doduly ſuppoſition, and i certain, ſtill as this was a legal eftate, it 
was not in the power of the parties to alter the Zga/ courſe f 
dieſcent. That it was an eſtate executed, and ſeemed to be an 
eſtate tail in the father and mother. And Blackfone Juſtice, held 
. the freehold clearly veſted in the father only, in ſpecial tail, and 
tze copyhold in both father and mother, and that the words in like 
manner, only meant that both eſtates ſhould be intailed. 'Roe vw. 
Afro, 2 Black. Rep. 1228. Sce Moody v. Moody, ſtated in Suppl. 


| Secondly, Where the limitation of the 


A. 


f ſuccgiſive, as, to one of them, for life, remainder to the other for 


life, remainder to the heirs of their two bodies; there the ul ?-xk 
terior limitation is not executed in poſz/jon, but gives them a | ; 


joint remainder. in tail, as, 


23. In a caſe ſtated by 4tkyns, upon a ſurrender of a copyhold 
to the uſe of the huſband for life, then of the wife for life, and 
olf the heirs of the bodies of the huſband and wife remainder in 
fee to the uſe of the ſurvivor : it is ſaid, that the limitation did not 
' veſt an abſolute eſtate tail in the wife who ſurvived, but only gave 
her an eſtate tail after poſſibulity of iſſue extinF, and that the eſtate tail 
- veſted in the perſon who was Heir of the bodies of both huſband and 
wife. But Mr, Fearne, in his Cont. Rem. 4th edit. p. 81. obſerves, 
- _ - that the reaſons for this opinion are not mentioned; that indeed 
it is not ſtated, that it was. the reſolution of the court; nor did it 
appear whether that point entered into the queſtion then before 
the court; and that he thought it no eaſy matter to account for + 
ſuch an opinion. The limitation to the heirs of the bodies of the 
 baronand feme, muſt, he continues, either have been executed 10 


: 
; 
bl 23 


freehold is not joint, but 


EY 


* 


= * 2 
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... fo loug ww any Ifhe of ber' belply bir 


_ - deceaſed huſband was living; and if there was any ſuch iſſue then 
_ Aivings it could not veſt in ſuch iſſue till her death. In the third 
'-  - Caſe, the could take no &fate zail at all, and conſequently could not 
be tenant in tail after poſſtbility of i/ſue eutinct. The only caſes, he 

remarks, in which ſhe could be tenant in tail after poſſibility of iſſue 
enxtinct, were thoſe two, in which it was impoſſible there ſhould 
_ _ #hen be any ſuch perſon as the heir of both their bodies. The 

queſtion being upon a ſurrender of a copyhold, made no differ- 
ence, he obſerves; in the conſtruction; as it was agreed, in the 


ſame caſe, that ſurrenders of copyholds ſhould be conſtrued in the 


lame manner as conveyances at common law. Now under a 
ſimilar limitation at common law, he apprehended the huſband 
and wife taking dzſtinct and ſucceſſive eſtates for life, the joint limi- 
ttgation to the heirs of their bodies would not have been executed 
in them in poſſeſſion, but would have been veſted in them jointly, 

as a remainder in tail; that this remainder ſurviving to the wife 
upon the deceaſe of her huſband, would have merged her eſtate 

_ For life, ſo as to make her tenant in tail in poſſeſſion; but ſhe 
having had no ifſue by her deceafed huſband, or ſuch iſſue being 
then extinct, would thereby have become only tenant in tail after 
poſſibility of iſue entindt. Sutton v. Stone, 2 Ath. 1ob0—'. 


8 80 "ey 
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_ (Rated in 22 1b. 398. /. 40.) Ses alſo Doe v. Hobſon, 2 Black. 


Faurthiy, Where an eſtate for life is limited either to the baron or 

- the feme only, and the ſubſequent limitation is to the heirs of 
© both their bodies; there this limitation does not veſt in the an- 

_ _ceſtor taking the eſtate for life, but is a contingent remainder to 


tte heirs of the bodies of both baron and feme, as where 


4. F. S., being ſeiſed in fee of copyhold lands, ſurrendered the 
Tame 10 the uſe of M. his then intended wife, and the htirs of their 
labs bodies lawfully to be begotten; and for default of ſuch iflue, to 
the uſe of the right heirs of the ſaid F. S. The marriage took 
effeR, and afterwards M. was admitted tenant to the lands ac- 


cording to the ſurrender. Upon a trial in ejectment, the queſtion 


was, What eftate the wife took under the ſurrender ? It was con- _ 
. tended for the plaintiff in the cauſe, that this was an eſtate in 
3 5 Tpecial tail executed in MA. the wife. On the defendant's fide, it 
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ceuntingent limitation to the beirs of both their bodies. In neither 
of the two firſt caſes, he adds, could the wife be tenant in tail 


£ 
7 
1 


Thirdly, Where the firſt limitation is to baron and feme jointy, 
and the ſubſequent limitation is to the heirs of the body of oe 
of them; there the ſubſequent limitation veſts an eſtate tail in 

_ . _ ofuch one of them only; as in the caſes of Kirkman v. Thompſon 
___ (ſtated in 10 Vin. 261. (T. 12) pl. 3), and Murrell v. Rumſey, 


f 


* , I, Mt I... Y SF 


| of an eſtate limited to one for life by deed, and a limitation after 
wards, in his lifetime, to his heirs, under an execution of a power 


remainder to the heir. Mr. Butler, he adds, in note 1. Co. Litt. 
299. B. notices this caſe; and, after ſtating the arguments gariſing 


* \ 


r Sy Rag fe. 


of the inſtrument creating or giving ect to the two ee FFF 


15 purchaſe of lands to the uſe of the huſband for life, remainder to 


 Benainder. = b 


: was inſiſted, that M. only took an eſtate for life, with contingent PTE IT 
mainder to the heirs of the bodies of the huſband and wife. And, upon 


a caſe ſtated for the opinion of C. B., that court, after hearing 


two arguments, and taking time to conſider, determined in favour 


of the defendant. Frog morton v. Whaney, 3 Will: 125. 144. 1 7 


2 Black. Rep. 728. 8. 2 See Lane v. Pannel (RE in 18 Fin, \ 


390. (F) pl. 1. and 55. 399. (H) pl. 1.) 8. P. . e 


* Rated in Suppl. tit. Deviſe, (v. b.) ante, by which i is recognized a citinAion between —— tothe 
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(#) What ſhall FR a F IN 1 and what 18Vin. — 15 


5 in AADEFARDE. or Contingeney. „ „„ 
„Mu. N in the Ath i f his Cont: PERO 99 Mes 3 5 
a caſe which occaſionally occurs in practice. It is that : 


of opponent contained in that deed; as a limitation to the- . 
uſe of A. for life, and after his deceaſe to duch uſes as B. ſhall ar- 


1 oh ; who afterwards, in A. s life, appoints the uſe to the right 


irs of 4. Upon which the queſtion ariſes, whether the limi- 1 
tations unite, according to the general rule, (which Mr. Fearne | * 
ſtates in ibid. 103.) or the latter operates by way of contingent | 


from the uſes limited under the power, equally owing their effect 
to the original conveyance,) in favour of the union of the two li- 


mitations, (to which opinion Mr. Butler himſelf inclines,) obſerves, _ ie 
that thoſe arguments are open to ſome objections, particularly 
with reſpect to the poſition, that both the limitations are made ar _ 


the” ſame time. Mr. Fearne, aſter informing us, that he had known 55 

a concurrence of opinions, of ſome of the firſt of the profeſſion at SE 
the time, in fayour of the union of the limitations, under the cir- _ 255 
cumſtances in queſtion, proceeds to obviate theſe objections, by 2 
ſhewing, that no identity of time in declaring or veſting, but only 


requiſite to the operation of the rule. 
2. By marriage articles, money was agreed to be laid out in the | 


truſtees during his life, to preſerve, Sc.; then to the wife for life * 
then to all and every child or children to be begotten by the huſ- 
band on her body, for ſuch eſtate, &c., proportion, c., as the 


/ huſband and wife during their joint lives, by any writing, Se. 
ſhould appoint; and in default, c., then as the ſurvivor ſhould + 
Ti appo point; and in default, &'c., to be equally divided among the 75 


ildren, if more than one as tenants in common, with croſs re- 


mainders; and if but one, then to that child in tail; and in de- | 
fault of ſuch iſſue to the huſband, his heirs and aſſigns A 


Res a POEMS WO: the inheritance | in che lands to be bor. 5 
: 
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vot; becauſe during his whole life, the inheritance; ſuppoſing a 
3 made, would have been in abeyance; for, as he might 


ve limited it to any child in fte, and the proviſion over in default 


of appointment would then have been out of the queſtion, it was 


8 38 ſpringing uſe, reſting in ſuſpence during his life; for which 


Lord Conway's caſe was referred to. But Lord Hardwicke held, 
____- that the father taking an eſtate for life by the /ame ſertlement, the 
- _ Inheritance would have veſted in him. He ſaid, that where no 


perſon was ſcen or known in whom the inheritance could veſt, it 
5 might be in abeyance; that the fee's being in abeyance, had in 


4 EE ſiome caſes occaſioned an act of parliament to remedy it; but there 
ved, was thereby /ubjeF to be dive/ted, if the xvhole was appointed: 


1 V 1174. | 


«= 26 BY marriage-ſcttlement lands vere limited to the ule of the 


wife and ber heirs till the marriage, afterwards to her ſeparate uſe 
for life, remainder to the uſe of her huſband for life, remainder 
2 4 to the uſe of all and every child and children of the marriage, or 
| ſuch of them, for ſuch eſtates and intereſts, &c. and in ſuch parts, 
ſhares, and proportions as the huſband and wife ſhould by deed 


| - appoint, and for want, Cc. then as the ſurvivor of them ſhould | 


by deed or will appoint ; and for want of ſuch appointment, then 
to the w/c of all and every the child or children. equally, ſhare and 


mare alike, Sc. Upon a queſtion, whether the remainders to 


5 the children were vgſed or contingent; it was contended, that the 
power of appointment prevented their veſting, by abſorbing the 
whole fee; and the caſes of Leonard v. Levie, and Loddington v. 
Line ſtated in 18 Vin. 402. pl. 13. and fide note, were cited in 
8 7 1 0 of this concluſion. Lord Kenyon, on the authority of the 
laſt ſtated caſe, was of opinion, that the remainders to the chil- 


£ . 
% 


| See Fearne's cuting the power. Doe v. Martin, 4 Durnf. & Eaſt, 39. Z 


Cont. Rem. 


gth edit. 349+. where the author, after notieing the two laſt ſtated caſes, reconciles the principles on 
which they were decided, with rhoſe which prevailed in the caſe of Loddington v. Kime above referred 
to, by diſtinguiſhing between caſes where the limitation of the fee is originally and finally contained by 
the conveyance icſelß, (as in the latter caſe) and thoſe where its effect is referred to a /ubjequent direQion 


| : or appointment, whether the inftrument, authoriſingsſuch ſubſequent diſpoſition, reſtricts it to the qohoJe 


fee, or allows the appointor to top at a /efſer eftate. In the firſt caſe, he obſerves, thete exiſts an actual 
limitation of the fee, complete and perfes, 28 it ever can be, from the time of executing the deed ; in the 
other, no limitation at all, however the power may be worded, actually exiſts, until the appointment gives 


it eſſenee ; and if no ſuch appointment is ever made, how can it, he inquires, intercept or ſuſpend the ef = 


| fect of limitations al made, ſo as'to render them contingent 7 - 


-4+ C. E. ſettled the lands on his ſon T. F. for life, retaining the 

: reverſion in himſelf ; and afterwards by his will, reciting that he 
had ſettled the eſtate on his ſon T. F. for his life, he, oe his de- 
._ _ - _ . ceaſe, gave and deviſed the ſame'to the heirs male of his body, and in 
. default of ſuch iſſue, to the teſtator's own ſecond, and other ſons 


ſucceſſively 


\ 4 


| chaſed would have veſted in the father, it was contended if could 


fit was not ſo: nor did the power of appointment make any alteration 
therein; for the only effect thereof was, that the fee which was 


pr if part, /o much as was not drawn out of the inheritance, ſtill re- 
mamained in the father as part of the old fee. Cunningham v. Moody, 


dren were veſted, but ſubjeQ to be diugſed by the perſons exe- 
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— tail Mats; T. F. after FO eeftabb's dich, died 
without iſſue. One of the points contended for was, that the two 
eſtates, viz; that ſeitled on T. F. for his life, by deed in his father's 
" Hiotime, and that deviſed to the heirs male of his body, by bis fa- 


cr's will united, and thereby created an eſtate tail in T. F.: as, 
it was laid, never to have been determined, that two eſtates in the 


ſame land, though by different conveyances, bath voluntary and 


both flowing from the- fame per/on, ſhould not unite. Lord Aan 


field, in delivering the opinion of the court, ſaid , they all thought, 
that the eſtate for life being by one igſtrument, and the limitation 
in tail by another, they couldnt unite, and that the heirs male of 


N. F. would have taken by purchaſe. That this was a ſettled point, 


and they laid it down as their 1 pinie | Doe v. e 
N. 470; 


5. With reſpect" to 5215 dium 55 Lord Wright | in Clifton v. 


Jocbhon, (ſtated in 18 Vin. 387: pl. 13.) fee Moore v. Packer, 


_ (ſtated in Ub. pl. 12.) and ü upon the caſe of Pybus v. Mitford, cited 


dy his lordſhip in ſupport of it, note, with Mr. Fearne, in his effay 
on Cont. Rem. 97. 4th edit. that, though the freehold, in that 
_ caſe,- was by implication, yet that implication aroſe upon and was 


the effect of the /ame . as rp which contained the Imitation 


tothe heirs oy Se be 5X 


4 * 1 r + a . 


. 2) What i 18. | Where 2 NP of a quent 


-Remainter depends on the Performance of a Con- 


dition, or the happening of a e an- 
„ nexed to Am mente Remainder. f | 
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5 the . ſectiens relating to ce Blas in 55 per "4 for Ege 


under Suppl. tit. Devi i/e, ante. See alſo the whole of (N. c) 


5 7 . under the ſame title, in which place is taken up the Tonfidera- 

+ bi tion ot thoſe caſes, wherein a condition annexed to the 

preceding eſtate, i is, or is not conſidered as a condition pre- 

2 3 7, « to give effect to the ultgrior A peas as n 
e e NW 
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WG At what Time! it 110 or may PONY 


1 debitel 8 "his wile 405 11 renter to E. * = 


ſon for 99 years, if he ſhould ſo long live, and after the de- 


. ceaſes of the wife, and Z. his ſon, to the heirs of the body of the 
aid E.; but not to deſcend entirely unto E. 's eldeſt ſon ; but that 


E. might appoint the ſame to all his children living at his death; 
and in default of appointment, then to his ſons as tenants in com- 
mon in tail, remainder to his dau hters, remainder over. The 
mother died i in the lifetime of E. the ſon; and it was held, chat 
the'limitation to the iſſue of E., being a contingerit remainder, 
failed by che death of the mother 9 had the only preceding 
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| Hymns A 1 is Mense to the 1ſe of lee f 

ral (but not at common law) who do not all become ca- 

1 * the ſame time, not withſtanding it veſts in the perſon «firſt 

omingcapable;/yetir:-ſhall-deveſt as to the proportions: of the 

perſons afterwards becoming capable before: the determination of 
the re eſtate; in the following caſses s 


. * 5 One deviſed to his daughter, and her 8 her body 


Fat or to be begotten by her then huſband, and their P4244 
for ever. The daughter, at the time of the will, had one child, 
and others afterwards. It woas held, the mother and all the chil- 
dren took ſaiatiy in fe, it beiug ſtated, that, at the time of the 
will, ſhe had a child, which had been conſtrued equal to children, 
2 Hern. 106. 3 that Co. Lit. g. was expreſs that to A. et lileris ſuis 


and their bois was a joint fee to all; and that it was-no objec- . 


tion tlrit the (ſeveral eſtates might commence at e | 
Oates v. Aae Stra. 1172. 3-17 1 
2. Deviſe to the teſtator's niece for life; . 3 to: 


pe contingent remainders, remainder to all and every. of her 


_ Children, by her then huſband, and their heirs for ever, equally to 
de divided between or among them; if more than one, ſhate and: 
EE! ſhare alike; if but one, then to that one, his or her heirs for ever. 


The daughter had no child at the teſtator's death, but afterwards | 


| had three by her ſaid huſband, who died in their parents lifetime. 
One point contended for was, that the limitation to the children 
being in fee, was contingent, till the death of the mother; and 
therefore the remainder over took efte&, on her leaving no child; 


L but it was held, that the fee-veſted in the child firſt; born, and 


| terwards opened, and let in thoſe born at ſubſequent periods. Bo 
v. Penyn, 3 Durnf. & Eaft, 484. See Matthi v. Temple, (ſtated 
in'18 Vin. 408. pl. 8.) and Struttan v. 250 ra atk in 5 ation oy 
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So alſo in  Foint-tenants (Li, ante.) ee EROGIGT 15145 37 
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n Hie Er 


Doe v. Mar- 


tin (fteres in 5 eee ace were olr __ he 1 


x5 Nr. A defines. a contingent: 5 in | theſe 2 8 


A contingent remainder is 4 remainder limited ſo: as to 


« depend on an event or condition which may never happen or 
„ be performed, or which 2 not happen or be 22 


F l | 
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 «-mitation of ihe preceding eſtte itfelf. Second, Where hs 


2 eſtate. Thirdly, 
he remainder is limited, is 


et, the-remainder-is. limited, is not yet aſcertained, or not yet in 
« being! Hearn, Cont. Nem. Ath edit. 35 Up:: 1 

x | . „333, cautions: his readers againſt-a- 

miſtake. or inaccuracy.of 5 00 jon, in the report given in 18 Vin. 


pu 2 0 F< 
1 754 #5 i 


, DEF 25 3 


FOE FRM» 


* 1 4 


her body lawfully begotten, then and in that caſe, he deviſed the GPS 


eft his ſaid wife, and his daughter, who was his heir at laws The 
aud the queſtion was, Whether the limitation over to the widow = 
and her heirs, was barred{by the daughter's recovery? Amongſt 
bother arguments, it was:contended for the plaintiff, that the limi- - 
 Vtion'to the daughter in caſe ſhe ſhould mavry and Hare iſſue: of 
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A 
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* A : 


oh 


Ber Key, 95270 bot to wait till the natural espitstion of the Erg. 


eſtate for life to her; but was to take effect in her lifetime, as ſoon 


* the contingency on Which it' was limited ſhould happen and it 


as therefore not à remainder but a conditional limitation; and 


| ti at this limitation was good only by way of executory deviſe, and 


fo, the Tubſequent limitation mult be an executory deviſe "alſo, 
and fo'not barred by the recovery. To this argument it was re- 

Lk A, that if the daughter only took an eſtate for life, then the 
10 ray to the widow was u upon a contingency with double 
A, it was à concurrent remainder i in fee, created in the alter - 


2 9975 8 wi tha contingent remainder in fee to the daughter; and 


ar retry having been ſuffered by the tenant for life, every body 


Was barred but the heir at law, which the daughter herſelf was 


chat the ſecond limitation to the daughter was capable of taking 


effect 48 4 contingent remainder in fee, and of courſe, that the 
a pa Lord Mansfield, in delivering the opinion of the 


urt, faid, it avas perfectly clear and ſetiled, that where'a n"eſtate 
can take effect 46 4 remainder, it hall never be copſtraed to be 


«i executory deviſe or fprin! 1 os uſe.” The limitation" was here 


to. two. perſons ang the! ſurvivor, lo that 7" preceding freehold 


would be in the far vivor: and the eſtate ber was Hmi ted on a con- 


tiligency upon which a remainder might depend. It was o the 


dag! ter and her heirs (not iffve) if ſhe mould marry; "ind have 


- vivor. There was another contingency," ! on the evefit of 3 
daughter dying unmarried, and without iflue- (not failure of i _ 155 
and u on that event the Haliation* was to the Widow in fee. Bu 


Ave; a4 "and it muſt have taken effect after the death of the fur⸗ 


that the tenant for life, by the recovery; had barred" the ror 


- Mr. Doug- 


las, in a note 


d 1b. p 75 


nt remainders. Buller J. during the argument obſerved, that, 


if the daughter had married, "and had ifſue, her life-eſtate would 


* 5 have” merged, as contended on the behalf of the plaintiff, be- 
caufe'it was not Mmited to take effect till alter t the Fidow 'sdeath. | 


Gbodtizle \ v. "Billington, . 7. 53. ee ee $565 AP; 
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Gow in taily remainder to the future fons' of © css Mively for life, 


. remainder over. B. died Wat Iiffue in che reftator's lifetime 
the contingent limitations were taken 28 'exetutory' deviſes, be= 
cauſe no child was en Fern to C. Afterwards à child was born 
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Remainder, „ 


8 a deviſe 3 in that child, the ſubſequent OE Pa Pe 3 | 

5 2267 remainders upon that executory deviſe ; (as the reader 
Wil 
5 whete this point is ſtated,) but it was held, that the inheritance 
in the truſtees was ſufficient to ſupport. the intermediate contin- | 
gent remainders, till they ſhould come in ze, although no parti- 
_ cular eſtate to ſupport, Sc. was inſerted; and that the eſtate 
mould not veſt in poſſeſſion, whillt an object of any preceding 


ee by referring to Suppl. tit. Devi/e, (L. 4). ſect. 1. gute, 


limitation might come in %. 75 opkins v. Hopkins, Ca. temp. Tall. 

1 Ath, 581. 1 V. 268. Butl. note 1. ſect. 2. Co. Lis. 271. 
# Is edit. 8 C. See Chapman v. Bl. Ni: (ſtated in 18 Vin, 388. 
2h Fa Doe Holmes, and , v. Dunham, (ſtated i iy. (W), 


. 
29) 2. Teſtator ien eſtates ty. ws 1901 4. for fs, remainder to 


truſtees and their heirs during A. 's life, to preſerve the contingent 


uſes: and eſtates therein after limited, nevertheleſs to permit A. 


to receive the rents, Oc. thereof during his life; remainder to the 
firſt and other ſons of A. in tail male, remainder to B.; with a 
proviſo that if A. or, any ſon of his, to whom the eſtates were fo 
"limited, ſhould. fucceed.. i the eſtate of C. the limitation of the 


F eltate to A. or any ſuch ſon of his thould ceaſe, and the next 
_ in, remainder ſhould take, as if 4. or any ſuch ſon were dead. A. 


Tuceeeded to Cis eſtate before he had a ſon. It was contended 
on the behalf of the teſtator's heir at law, that the event which 
a the particular eſtate of A. alſo determined the ſubſe- 


quent limitations expectant upon it, no perſon being then in oe IT 
to take; and that the limitation to the truſtees to preſerve” the 


contingent remainders could not ſupport theſe ſubſequent eſtates, 


beeauſe their right of entry was only for a particular purpoſe, : 5 
namely to receive the rents and pay them over to 4.; but on the © 
event of Cs death, and A. s ſucceeding to his eſtate, his tight to 


thoſe rents com menced, and conſequently the truſtees right of entry 


under the proviſo in the will. But, it ſuch right ſubfiſted after- 
Wards, for the benefit of the perſon, next entitled, it was incon- 
"ſtent with the truſt repoſed, fincey if 4, had had a. ſon. before 
Cs death, that ſon was to take by the proviſo as if A. were e dead, 
but the truſtees could only have entered under this right to receive 

; the rents for 4. But the court of B. R., without ſa laying? ng who 
Was entitled to the rents in the interim, were clearly of opi | 

3 that the eſtate of the truſtees continued during the whole of 2 


185 ſo as to . gt reftiainders: N v. Heneage, 4” 
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f ends Cont Rem. 499 4th tie FE SIT ok "to 2 155 
ſeeming difference in the books with felpect to the diſtinc- | 
15 tion of a Feta er, in caſes where” 2 8 is : 


boy in . v. Fare, (ined in 7 Vir 1. 3. het 100 re 
Be nn, 7 


On the 1 band, Mr. . notices the 8 1 to 
ire been paſſed in Weed v. 1 Ingerfole, (ſtated"in 18 Vin. 11275 8. 
1. but obſerves, with Mr. Finer, in his fide” note to this caſe, 
| that the words were there held void. for uncertainty, and conſe- 
{quently the” other point did not come into queſtion, He: 30 
| 21 Kent v. Ha vol, {Rated i in ib. 418. 1. 3.) and the fol follov 
= Fa Lands welt” conveyed to > the uſe of A. and bis wife for W 2 
l to the uſe o B. the ſon of A. for his life, eager fo to 
firſt and other ſons of B. in tail, remainder. to bis daugh 
| in tall, remainder to A. in fee; 4. and his wife died in the le. 
time of B. who afterwards "te ed without ſue, leaving a wife; 
: the g ueſtion was, Whether the wife of B. was entitled to dower 
in 180 lands? And it was .decreed ſhe was; and Lord Hard- 


394" 


'wwicke, with one of the judges, was of opinion, that the eſtate for 
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"life in B. was merged by the'deſcent of the inheritance upon him, 


The em- and the contingent er LN vs oker v. a, 
ing differ- Temp. Hardw. I 3. 257 SY Og c[s N 


yr re iced, Mr, Fearne les by B Fe por rg 
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were limited; and the des Wwhere' thoſe eſtates: were bot; ertated — — —— 2 
the — — 5 73 T p abs ah gr a Wyre (FE rg 2 ſe of - 
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poſition TR, laid down, as in the inſtances ſtated in 


18 1 — 419,0 „e that any alteration in the nature of 


the precedi ding 2 * ore a remainder veſts, will deſtroy that 
remainder. - But, notwithſtanding the opinions there expreſſed, 


226 congeires that ſuch erate 1 5 in th cee 9 not ; 


age t, tha 
2 15 fa (fa 1 K's 7 . 390. ( Jes 1 0 BER be | 
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10 hall never ariſe, though the condition be broken, and a re-entry” _ 


01 „„ 2 Craptias) bis by, Event. 
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wmaoiety, to the huſband in fer. T 
8 that, Io all the circumſtances 0 the caſe, 3 ency, on 


5 Bemainder. ᷑ʒEkF 

was gone As to one moĩety; now this judgment, he adds, a8 nu- | | 
gatory. and. groundleſs, if the /zverance 1t/clf deſtroyed re- 
mainder as to the whole, The other caſe adduced i is that MN Hor. 

len v. e W in 18 Vin. 420. 100 9). 5 
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If atingent Remainder. "Determined or ien . 428; 
Ser; Fearnt's Cont, "Hat 435: -where the author en | 0 
from a view of the words and intent of the ſtatute of © 

1 e of the doctrine held in the caſes of Wegg v. Vi. 
Ins and Heynes v. Villers, that where eſtates are limited by way 
of uf and = er de deveſted and turned to a right, it is re- 
quilite to the execution of the ſubſequent contingent uſes; t . 
either the cefui que uſe under ſome preceding vpſed uſe, or elſe 
that the feoffees to uſes or their heirs ould. enter, in order to 
reveſt the eſtates; on a ground, that there muſt, at or after the 
time when ſuch uſes come in e exiſt a ſeifin in the feoffees, out 
| C which thoſe uſes. may ariſe fore they 85 be executed by the 
atute.: 
2. On the caſe ftated.in 18 Vin. 4is. 7. PE to be put by Holt 
Ch. J. his lordfbip. further obſerved, that, if the tenant for life 
- ener for the condition broken, Beere the contingency hap- 
ned, the contingent remainder, it ſeemed, might veſt. But, i 
that caſe, if the reverſioner entered for the forfeiture, before the _ 
_ contingency happened, then was the contingent remainder de- 
"'ſtroyed, As to the remainder veſting, if tenant for life” enters 
defore the contingeney happens, there is a contrary opinion in 
A Bacon, Abridg; 3 15; where it is ſaid; the contingent remainder 


— - 8 


made before the contingency happens, becauſe the feoffmeut, 
though upon condition, was a forfeiture and determination of the 
articular eſtate, and the recovery does not purge the forfeiture. 
|: this opinion Mr. Fearne, in his Eſſay on Cont: Ron. 5111 Ath 
edit. after notieing it to be that of Ch. B. Gilbert, controverts, and 
ſuppo rts that of Holt. Note alſo, that, in Co. Lit. 214. a. 218. 3. 


| 12 is laid down, that, after condition broken, the eſtate of the 


„eee, 275 not 19 2 till . EL, | : . 
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| 1 1 vite's 8 Mods on bertel Bs we! re- 
mainder to her huſband | or life if any iſſue of f the | marriage 
ta ſo long live, remainder to all the lire! in fee 3 3 and if. 
FF. ſhe died without iſſue, or fuch: iu died under 21, then, as to one 
11 0 of King's Bench held, 


the hub zud's e in hee was. to art that of his | 
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| ſuryiying (viz. /iving. at the death of) his wife; and that, as he 
In Fearne's died rt, the contingency never aroſe. Moorboiſſe v. ainbouſe, 
f EEE W 
ath edit. 45 75 Si : 8 : 5 TE 15 | ; 5 5 = : ef I x 85 5 wy ys , 
| $47 we are reminded, that, although a fee cannot, in conyeyances at common law, be mounted on a 

yet two or more ſeveral contingent fees may be limited, merely as ſubſtitutes or alternatives one for 

the other, and not to interfere, but ſo that one only take effect, and every ſubſequent limitation be a diſ- 
_ poſition ſubſtituted in the room of the former, if the former ſhould fail of effect, as in Lodaington v. 


5 
1 


2. $0, where teſtator deviſed lands to his ſon J. L. with im- 
'  peachment of waſte, during his life, and after his deceaſe, to he 
brars male or female lawfully to be begotten of the body of the ſaid 
J L. for ever, they paying out of the ſame à ſum of 4ool., 200ʃ. 
Part thereof to E. B., which legacy he willed ſhould be paid with- 
in two years after the death of the fon J. L.; and upon neglect of 
payment, he deviſed the lands to E. B. and her heirs, for ſuch a 
ternfof. years, as the ſaid ſum might be raiſed out of the rents 
and profits thereof. And afterwards, that the land ſhould return 
into the poſſeſſion, and for the ſole uſe of the heir: male or female 
law fully begotten by the ſaid ſon, and to his and her heirs for ever. 


But if his ſaid ſon J. L. ſhould die, leaving no lawful iſſue, he 


then gave the lands to E. BY her heirs and aſſigns for ever. J. L., 
after the teſtator's deceaſe, ſuffered a recovery to the uſe of hime 
ſelf in fee, and died, without having, or ever haviog had any iſſue. 
The queſtion was, whether the remainder to E. B. was barred by 

this recovery ? It was contended, that it was not; for that J. * 

took only an-eſtate-for-hte, with a contingent remainder in tail to 

his iſſue, and a veſted remainder in fee to E. B. in which caſe 
N. Ly being only tenant for life, could not by his recovery bar 
ſuch veſted remainder, We are to obſerve (with Mr. Fearnej, 
_ that it was neceſſary to contend that the limitation to the heirs male 
or female, Sc. of J. L. was a contingent remainder, and did not 52 
in F. L., and alſo that it gave a remainder in tail only to ſuch 
iſſue, and not in fee; for, if this limitation veſted an eſtate tail in 
J. I., then his recovery indifputably barred the remainder in 
Z. B.; and, if it gave a contingent remainder in fee to the iſſue of 
FJ. L., then the other remaindet to E. B. muſt be contingent like - 
wife (becauſe no remainder can veſt· after a contingent fee is firſt 
limited), and then it was deſtroyed by the recovery of F. L. the 
tenant for life. But the court, without determining whether 

Pe 55 L. took an eſtate only for life or in tai}, were clearly of opinion, 

That take which he would, as he certainly took a'freehold ſufficient * 
to ſupport a contingent remainder, the limitation to E. B. could 
not enure as an executory deviſe; becauſe that is not admitted 

where there js a preceding freehold capable of ſupporting a con- 

tingent remainder; and then, as à remainder, if, J, L. took an 

_ "Fhate tail, it was clear his recovery barred it; if he took only far 

life, then they were clear, that the ſubſequent limitation to the 
heirs male or female, Ac. of J. L. was a good contingent remain- 

der in tee ſimple; and of conſequence the limitation to E. B. mult | 

- -Alſo. be contingent and not veſted; for a remajnder cannot veſt 
JET 
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_ 2 remainder. in 1 "na in this 9 ſuch . TR 

be concurrent with that to the heirs, g. of J. L., to take effect 
in lieu of it, if that failed. Therefore they ad judged, that the re- 
mainder to E. B. was barred or deſtroyed. Dat Ye Hamas, 3 Wil, + 
237. 241- 2 Black, Rep. 777. S. C. 

3. Teſtator deviſed to his ſon 7. L. for life, and, after bbs 
death, to all and every his children equally, and to their heirs : 
and, in caſe his /aid ſon died without i ſue, he gave the premiſes unto 
his, the teſtator's, two daughters, and their heirs, equally to be 


N 


divided between them. J. L. entered and ſuffered. à recover, - 
and died without ever having had any iſſue, It was admitted, that 5 
L. took no more than an eſtate for life. But it was 3 => 
that the words their heirs in the limitation to his children meant 
heirs of the body ; the limitation over being to the teſtator's filters, | 225 3 2 5 


who came within the line of collateral heirs of ſuch children. But 
here the words, 0 the limitation to the ers, were not, 
in default of heirs \of the children, but in caſe the ſon / ſhould die avith- 
out ue, which being tacked to the preceding clauſe, the court held 
muſt mean the ſame. thing, as “ in caſe he died without children. 
Try had none of chem a doubt, that both limitations (viz. to the 
| .chiltren of J. L. and to the teſtator's fiſters) were contingent ra- 
maingers ; there were no expreſſions to reſtrain the ſenſe of the 
TT « heirs,” in the limitation to J. L's children. That the word 

| hairs, i in the limitation to t daughters, certainly did not mean 
. heirs of the body,” and they could not give.the ſame words two 
ti erent foray in different parts of the ſaid will, The NOR: 
this opinion was, that the recovery barred the remainder ta the 

ſiſters.  Gyodright v. Dunham, Doug. 25 1 _ 

4. Teſtator deviſed lands to his daughter for her life, ah 
_ to truſtees to preſerve, c., then to all and every the children of 
the ſaid daughter by ber huſband C. and their heirs for ever, to be 
_ equally divided between and among ſuch children, if more than 
one, ſhare and ſhare alike; but if only one ſuch child, then to ſuch | 
only child, his or her heirs for ever; and, in default of ſuch iſſues 

to C „ for life. It was held, that the limitation to the children was 
A contingent remainder. in fee; which having veſted in their chil- 
. dren born after the teſtator's deceaſe, though dying in their parents 
"Fe" the ſubſequent remainders were thereby precluded from - 
taking effect. For the court held the words, in default of ſuch. 


4 to mean in Want of e W Doe v. Fame 3 Darn. eee 
ree 
Hat, 484. 4 SE at ws - 
may obſerve, with Mr. Fearne i in p. 352. ies kis Cont. Ren Rs 5 1 Ht the wards introducing the 
remainders over, after the limitations to the heirs, &c. or childteu, were not allowed to abridge or qualify 
the extent of the words bejrs limiting the fee to ſuch heirs, &c. or children, as they would have done, if 
- [they had been referable do the words of limitation to the heirs, &. ot children. In the two firſt, they 
erxpreſily applied, not to ifſue of the heirs, &c. or children, a to iſſue of the parents, and there was no 
- eircumſtance to extend the conſtruction beyond the words; conſequently. the reference xeſted with the 
| expreſſion, and was confined to the heirs, &c. or children themſelves, as the Yue before mentioned, And, 
ir-the laſt caſe; there being no ſort of apparent intention or ground, for referring the words, « {ach i iſſue," 
to heirs of the children, which children themſelves were the iſſue before mentioned, they were very rea- 
OY referred to ſuch children. See too Doe v. Burafall, 6 Duraf, & Eaſt, 0. 


5. Deviſe was to G. P. for life, remainder to her firſt and obe 


fe ay tail general, and for 5 7 ſuch iſſue med remainder. 
OG over; 


n 


5 


993 


e 


overz it being contended iat the word male might be rejefted, 


the court ſaid, they could not do it; but held, that the remainder 


over was 2 contingent deviſe only, on the event of there never being 
a ſon; and if there were a fon ever born, though he died, the re- 


mainder over would be void. In that caſe, it ſeems, a fon. was 


born, who died during the life of G. P;, and on his birth the eſtate 


veſted in him; and the limitation over, it ſeems, failed. He ere 


the court referred the wor Kae, ue male, to ſons before men- 
35 in B. R. cited in 3 Durnf. 


W a 15 . nnd Dee. Rey, l 
495” SY. C Late, 7 v. Ba ate in 


EK 


be . deceaſe, to his ſon and daughter A. B. to be equally 
divided between them, and the /everal and reſpefive iſſues of their 
. bodies; and, for want of ſuch, iſſue, to his wife in fee. Lord 1 


HFHlordrvicle held, that this deviſe did not create croſs remainders 
between A. and B., ſince they can only be raiſed by an implication 


_abſolucely. neceflary, which was not the caſe. here, for the words 
« ſcuera and _reſpeftive”. effeRually,;disjoined. the title; and his 


2 lordſhip obſerved, that there was no caſe where croſs. remainders 
had been adjudged to ariſe merely upon the words ein defaule of | 
. * Me. Davenport v. Oldis, x Ait. 579. 5 


2. Deviſe to truſtees, in truſt, as ſoon as teſtator? s hn dangh- 


: "ters. attained their reſpective ages of 21, to convey to them, and 
the heirs. of their bodies as joint-tenants, and for want of fuch. iſſue 
_ then over. Lord Hard wicle, after aſſuming to himſelf a latitude 
of conſtruction from the direction to convey, obſerved, that it was 
impoſſible the daughters could take ftriftly. as joint-tenants, the 


teſtator having directed reſpective conveyances, which, as well as 


_ the: ſubſequent limitations, would occur at different times; but he 
Laid, he would give the words their eſfect cy pres, agreeably to the 


intention of the teſtator, by conſtruing them like joint-tenants, fo 


as to create croſs remainders between them; and be gecrecd a- 
9 Marryat v. Townley, 1 Ye, 102. | 

3. A feme covert, purfuant'to a power, -appebted lands by will 
to the uſe of her hufband. for life, with a limitation to truſtees to 


ere c. remainder . to her ſons to be begotten on her body, 
and in default of ſuch: iſſue, to the uſe of all and 


2 - i... daughter and daughters of her ſaid huſband and her the teſta-" 
e. trix to. be. begotten, and to the heirs, of their. body. and bodies, ſuch 


: 3 oy daughters, if more than one, to take 28 tenants in common, and 


e not as joint-tenants, and for default, of ſuch iſſue, to che uſe. of 
4 her right. heir. The teſtatrix died, leaving two. daughters. 
Tbe queſtion was, whether bg took croſs. remainders 'or not b. 


this deviſe? The court of K. B., for whoſe opinion the caſe was 


ſent from Chancery, certified as follows: 205 There are no words 
n i the 8 which . itention to limit over 
+ C 72 he 
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be! the” "Feſpetive ſhares: of the two daughters dying without ine or 
4 their bodies re/peFively ; on the contrary, the limitation over is 
ee of the *wwhote eſtate, limited to all the daughters, and was to take 
4 place on the expreſs contingency of failure of all and every the 


. daughters, and the iſſue of Heir bidy and bodies, and the limita- 
. tion over on che default of ſuch iſſuè is to the heir at law. Con- 


. le uently, we'are of opinion, that, as nothing is given to the 


ec heir at Jaw, whilſt any of the daughters or heir iſue continue, 


5 15 they muſt, among themſelves, take croſs remainders.“ Lord 
"Mansfield added, that the introductory words of the certificite- 
were emphatically put in, in anſwer to the caſes of Comber v. Hill 
; (ſtated 1 in 8 Vin. 3 33 . Pl. 4.) and Williams v. Browne, 2 Stra. 996. 

th 


cited in favour of the contrary opinion. Wright v. Holford, Cowp. 


31. and ſee queſtion 1 in Wright v. Englefield, Ambl. 468. Bro. i 


Farl. Ca. 1 56. S. P. 


4. Teſtator deviſed lands to his brother, and His iffue male and 
5 female, i in the uſual courſe of ftri& ' ſettlement; remainder to his 
four ſiſters, and 2 niece, for their lives, ſhare and ſhare ali, ihe, as 

_ Tehiattts in common, and not as Joint-tenants ; remainder to their 


ſons facceſſtveiy in tail male, remainder to their daughters i in tail, 
"reverfion to his own right heirs. And he deviſed to another fif- 


ter only a ſmall annuity, and died, leaving his brother his heir at 


ie court of B. R. held, that the four fiſters and the niece 
ral eſlates for Tie, with: ſeveral remainders to their ſons 


and daughters ſucceffively in tail, and that there were no croſs re- 


mainders between them; Lord Mansfield remarking, that the 
ſtrongeſt ol prog was afforded for ſaying that the word © reſpea- 
"tively ” > whi 


- ſerved, that, with reſpect to croſs remainders, the rule was, that 


Wherever they were to be raiſed by implication between uwe, the 


"preſumption of law was in favour of them, but where between 
mbre than tuo, there it was again them; but ſtill controlable by 
eircumſtances of maniſeſt mention cither way. | Fey v. M bite, 


e deviſed [onde to un tes rothers 4. and B. and his 
filter C. and the heirs of their bote as tenants in common, and not 
28 joint-tenants; and for want of ſuc 57 Me, to his on right heirs. 
And he gave all the reſidue of his s and chattels, as well real 
ar perſonal; equally between his faid Wecken and filter, ſhare and 
ſhare alike.” The queſtion was, whether croſs remainders were 


_ "reated by the will ? Lord "Mansfield obſerved, that the reaſon 

given in the old caſes againſt raifing croſs remainders was to pre- 

vent the ſplitting of freeholds, which had then no weight. He 
adverted to Lord Hardeiæl's obſervation in the before ſtated caſe 


of Davenport v. Oldis, but obſerved, that Tinee"that time, in the 


before ſtated caſe of Wright v. Holford, the court went exprelsly 
upon the diſtinction of there being no words, ſuch as 5 reſpece 
© tuch,” to ſever the titles; but that the limitation over being in 
f e of ol the iſſues,” "the rule of Ser laid down in 


on OT OW”. 


if exprefſed would have barred the implication, Was 
2 here aapplied by ſynonimous expreſſions. And his lordſhip ob- 
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' - favour of croſs remainders, as between two, ſhould obtain; ſtill, 


however, where there were more than two, there muſt be ſome 
circumſtances in the caſe indicative of the teſtator's intention to 
encounter the rule of law laid down in the above ſtated caſe of 
Pery v. White. His lordſhip then proceeded to confider the cir= MW © 
cumſtances of the caſe before him, and ſhewed, that the teſtator's M 
intention could not be completely effectuated, but by raiſing cross & 
„ remainders; and he adds, that he thought the caſe as ſtrong as that 2D 
„ of Wright v. Holford, And the court of B. R. were of opinion, WW 7 
EY hat the deviſees took crofs remainders by implication. Phipard 
| | 
5656. Deviſe in remainder expeQant upon certain previous limita- 0h 
tions, which afterwards determined, © to all and every the = 
__ daughter and daughters of M., and the heirs male of the body 1 
K of ſach daughter or daughters, equally between them, if more - 2 
e than one, as tenants in common and not as joint-tenants, and 41 
*« for and in default of ſuch iſſue the teſtator gave and deviſed al * x 
« the faid premiſes unto his right heirs,” On a caſe referred for at 
the opinion of B. R. the queſtion was, whether the daughters took to 


«4 
, 


6 


eroſs remainders. Lord Kenyon admitted it to be true, as con- of 
tended againſt the croſs remainders, that as between two, it walk | 8 
be prsſumed, that croſs remainders were intended to be raiſed; 4h 
but that, if there were more than two, it was neceffary to reſort to * 
Other words in the will, to diſcover an intention to raiſe croſs re- th 
mainders. The words, however, he thought, in the caſe before i 
=” him, clearly imported that the whole ſhould go together, which in- A 
=_—_ tention. could not be fulfilled, but by raiſing croſs remainders. 3 
= 24 Boller J. obſerved, that this caſe was a ſtronger caſe than Phipard = 


=. Vi. Mangfeeld (before ſtated), for here, beſides the words “ for want ct 
_ - Es of /uch iſſue, namely, iflue of all of them, the deviſe over was of 18 
| the deviſor's eſtates, which could not go together, but by raifing | th 
þ Ctoſs remainders between the daughters of H. And the court m 
3 unanimouſly certified accordingly. Atherton. v. Pye, 4 Durnf. & 'w 
i . Fal, 711, See Twiſden v. Lock, Ambl. 663. a caſe ariſing on m 
marriage articles, with power to lay out the truſt money in land. U1 
7. Conveyance of lands to truſtees to the uſe of ſettlor for life, Tt 
remainder to B. for life, remainder to truſtees, &c. remainder bo: th 

_ the uſe of ſuch child or children of B. as he ſhould appoint; and tu 
_ 49. &efaullt, of. ſuch, appointment, to, the uſe m 
be 

pe 
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ty 
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that, in the caſe of a deed, croſs remainders cannot be implied, had * 


5 +3 ; on a 25 * 5 bar” . 81 LT Be , : ES 1 4 
beter been departed from. Doe v. Fanner,.g Term Rep. 518. 
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9 off t pK poor . a TER In vie. 2 
what Caſes. Kad Power "ns ty ny as to Re- 
© movals. | | 85 +; : 4; 3 b 1 5 thi * 


+5. OP 
'n — — Ar af . XL E 51 AAA mate des” dle, ad 2 
=. marines, who have ſerved fince April T, 1763: and alſo | 
art ballotted militiamen who have perſonally ſerved from the ai „ 
iſt of April for three years, and have been honourably 5315 
and alſo their wives and children may ſet up trades in any 
| 5 corporate, or other place, without any moleſtation by l 
of uling ſuch” trade, nor ſhall they, or their wives or children, 
during the time they ſhall exerciſe ſuch trades, be removeable to 
their place of ſettlement until they ſhall become actually charge= 
able. Two Juſtices may in the mean time ſummon and exaritin 
them concernin their place of ſettlement, and ſhall ' give them 1 
f atteſted copy of their Eerie, 'which hall be. admitted 26 eyi- 
+ dence in any general or quatter ſeffions. © © 3 
ä ey therefore with regard to ſuch perſons 
mult be 25 1 are a 12 not that h are en to be 
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85 mall be liable to be removed out of * ND town 'of 1 


man, y b fer up Kit try any trade in any town or 15 0 
i 


ane Dy” in 40 ual Kreise is e ale he bee . 
. tually chargeable, for the 26 G. 3. relates only to thoſe who F 
. erciſe ſome trade. Rex v. Gwinop, 3 Term Rep. 133. 
F. But 4 militiàman, who has ſerved; Ge. cannot” be "removed 
before he has ſet up the trade, if he go to the pct for the pur- 
mh 172 1. Who is W eren, is priv. leged eundo. Per 
£ 1 + kings ; A a if : 
6. By 7 RE 6. 40. F 46. the gate-kecper at any turn pike 5 
hall not ” removeat 1 from the LOT, until he become . 
1 keel e e 
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A 8 was voved for 


and overſeers to fign a certificate, but the court rejected 


= motion as a ſtrange attem mpt- Rex v. St. Ives, 2 Se,. Caf. 128. 
2. A pauper came into and re 


and is concluſive againſt them ſor all the world. Rex v. St. Ni- 


FE in Harwich, Burr. Seſſ. Caſ. 171. Sed Quare. For per Lord 
C. J. Ryder, no third pariſh has a right to claim that benefit from 


dhe provitions of the certificate act, which was only intended to 
extend to chat i Parih to which 1055 Dare came certi · 


3: "The rule will not hold generally, that every. pariſh en 


to receiye a Pauper he comes with a certificate which is not di- 
| rected to them. Nen v. High and Low Biſpapſide, Burr. 8 Caf. 


81. Say. Rep. 231, Val. alſo Rex v. Lubbenbam, 4 4 Term 
Be. The 3 of. Lord Kenyon C. J. Fa 8 8 3 4 ch 
4% A.cert 
| Gente in 2; pariſh. where it was the uſage to have fix of the 
former and four of the latter. The court thought this certificate. 
not to be concluſive on the pariſh granting it, as not being under 


che hands and ſeals of the major part of the churchwardens and 


2 for the words of the ſtatute are S LE i 
v. Tamworth, Burr. Sf. a _ - 1 


been amo 5 fire... Ae ptr wake pariſh . to grant 
another certificate, and the pauper being likely to become charge 
_ able, he was removed by. an order of two juſtices, which wa 


| confirmed by the ſeſſions. -. The court of K. B. quaſhed both, but 


there was no.cauſe thewn.. Rex V. Hayden, Lal, 27 6.3. 2 Bott 
by Conft. 797. Pl. 662. = ns ROT % n 7 A 
7. A pariſh, conſiſted of ſeveral, hamlets, one. of. them main- 

- tained its own. poor, and had ſeparate churchwardens and over» 
| ſeers, who grant a certificate, naming themſelves. overſeers of the 
_ of the pariſh at large. Evidence. is admiſſible that they were 
officers of the hamlet, and that it maintained its own poor. 
For this does not contradict, but explain the certificare, and con- 


ſequently the N i the * — e 3 Term | 


Rep. 609. N 8 „ 
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ot erde 5 ken H. 8 0 | pai 5 e 
to compel the . | 
ſided in the pariſh of 4. with a 
. cxrficate fron M. addreſſed to B. V. was obliged to receive the 


auper again, for a miſdirection dont vitiate a certificate ; it be- 
dag a general acknowledgment of the pauper's being a pariſnoner; 


ate was ſigned by two e and two. 
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2. A certificate not 0 888d by & the juſtices is void, though re- 
lar in other reſpects, and 2 the pariſh. granting it had re- 
1 the pauper ſubſequently. "Rex v. Wootton St. 2 | 

Burr. Sef. Caf. 581. 
9. A certificate was duly dene by the pariſh officers, and at- 


_ telted: by A. B., who made his mark, and P. J. who wrote 25 
name. The allowance of it by two juſtices; Rated that P. 
fore that he was preſent with the other witneſs,” and ſaw 

officer ſign and ſeal, and that his name is his own . 

The court were clear that this was a ſufficient. proof of the at- 

teſtation of A. B. Rex v. A/bton Keynes, Burr. Seſt Cof. 1 

L Two juſtices atteſted a certiſi ate fgned by the church- 

le court thought that e might act both as juſtices 


to —_— and witneſſes to atteſt; but their ſubſcribing as wits” | 


teſſes is not an allowance without words to TORT effect. an vo | 
Boſton, Stra. 94. Fort. / S422 5 225 


11. An allowance of a certificate, 28 3 ha tal ex A 
fuf- 


cuted, written i in its margin, and figned by a. juſtices, J 
cient proof of the certificate where it is above 30 years old; not- 
withſtanding the allowance does not certify the affidavit of one of 
the witneſſes, as to the due execution and atteſtation of the cer= 
tificate. For being acted upon ſo long it proves itſelf as a deed 
does. For the 3 G. 2. c. 29. was paſſed for the purpoſe of faci- 
litating the mode of proving certificates; and was not intended to 
take away any mode of proof which exiſted before it. Ker v. 
Farringdon. 2 Term Rep. 466. But 4/burft and Griſe Juſtices, 
doubted whether it would have been good if the queſtion had 
ariſen ſoon after the certificate was granted, and the parties had 
relied on the ſufficiency of this allowance under 3 G. 4. c. 29. 
Buller J. contra. For it ſtates that they have allowed the cer- 
tificate as being firſt proved to 5 executed as the ſtatute in 
' that caſe directs and appoints. ere oe it therefore the court 
will, as in the caſe of an order, intend that the forms required in 


8 act were NAVY fines Wien hat the; N nou OA 
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. there, by whom he has a ſon; the certificate extends to 
the child. Rex-v. Sherborne, Burr. Sefſ. Cafe 182. 2 Str. 1165. 
2. So where the ſon was born while his father refided under a 


cerrificiney and of the age of 20 when he was hired in the certi- 


, ena: pariſh for à year; Nes v. Bray, Burr. Se. Cafe 259. 
t Nil. 121. + Rex v. Buckingham, Burr. 27 Caf. 314. S. P. * 
3. A certificate only includes the mau t whom it is granted, 


e wife and thoſe children who lire with him, but does not ex- 


tend to grandchildren, ſo as to prevent their gaining a ſcttlement 
"A the * mia t to. Or v. e od T erm e 757. | 
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and ſend all their poor with certificates . 


l 3 for the protection of certificates is to 
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| n 4 Term 251. But this certificate is' "or ſtrong 
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HERE two! ; pariſhes ator: bende a” houſe" for che re- 
Y ception and maintenance of the poor in à third pariſh, 


there, ſueh paupers are not removeable until 0 come actually 
extended to the 


utmoſt latitude. Nes v. St. Pars and St. 'Pauls; Bath, Cald. 213. 


2. A man went with a woman'reputed his wife to refide i in N. 
b a certificate from M.) where they had fix children. It ap- 


peared after his death that ſhe: was never married. V. is con- 


_ - cluded by the certificate from diſputing” the validity of- the mar- 


riage and the children are ſettled there. I” 4 N and N 


33 Stra. 186. 5 | 
80 where the Sete Aung leg gs ul ns to be ths : 
. "_ of the pauper, and it appears after ward that he bad another, 
whom the certificating pariſh is bound to maintain. Nes *. Head. | 


corn, Barr. S. C. 253. | 2\8ef. Ca. 200. Stru. 1233 q. 


443᷑. So where the certificate acknowledges the' der a bis 
_ fon, who was not born in the pariſh; to be ſettled there, and the 
father, when he had applied for it, had ſuppreſſed the fack of his 
child's being a baſt ard, 5 5 fraud 15 1 8 on * . Res 
v. Toftoch, Burr. Seſſt Ca. 37. | 
F. So where a ene was kept TOO pers dene non un 
after the pariſh granting the certificate had removed her, it was 


held concluſive againſt the pariſh granting it, as 10 a # 4-4 Kelle 
ment. Nen v. Buckingham, Cald. 44. 1 


6. An order of removal of a certificated beiden from a third 
pariſh to the pariſh to which he was certified, if unappealed from, 
is conclubive againſt that pariſn on a ſubſequent removal to the 
certifying pariſh; Rex v. * a, 2 bn 3-2 Bott By Gay. 


727. Pl. 645. 
7. In Honyton and Se. A, ry Aae it was held „ that the pariſh 


granting a certificate was concluded! by it as to all pariſhes what- 


* 2 Salk. 535. Foley 177. ä 
8. But in Al Faintt v. St. Giles, Lord Holt ald, that as to all 


* pariſhes except that to which the certificate i is given, the 


pariſh granting it is in the fame ſituation it was before the cer- 
tiſicate, and that the concluſion extended no further wan the 


pariſh to which the certificate was directed. Sail. 53. 
9. And in a late caſe it was held, that where the — of 4. 


2 2—— a certificate to that of B., acknowledging the pauper and 


ife to be their pariſhioners, it is competent to A. as between 
that /pariſh and C. to ſhew that the ſuppoſed wife had a formet 


| huſband living at the time of the marriage with the pauper ; and 


the authority of Honyton and St. Mary-Aue was denied. Rex v. 
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under a Certificate, and * it is \ conlidered to 
be. funfus Officio. 24D OE. ſs „ 


1 p 

= : * 
13 \ 0 , "= „ 0 J 
1 


"A Certificate is not edits EY 2 bene gene 
after it was granted. Harriſon v. Lewis, 3 Salk. 253. 
2. An apprentice to a perſon reſiding under a certificate i is. 


allen id to an ahabirant of another pariſh, where he inhabits and 
5 five years, he gains 2 ſettlement. ' Petham and ks 
_ Strac 114). 


3. 8. P. by Denniſon Y. Rex v. eee, Burr. 541. Caf. 186. 
4. So where à boy reſiding with bis father under a certificate 


; is pine ut. out apprentice into a third pariſh, and ſerves there, he 
n 


5 A ſettlement. | Rex v. CS Burr. Se. UB 269. 7 1 "FA . 


2 


5 where a certificated man purchaſed: a freche tebement 


0 1 2 third Pariſh and went to reſide there, and delivered his cer- 


tficate to the officer there, his apprentice gains a ſettlement. Rex 
v. High and Low Biſhopfide, Burr. Sefſ. Caf. 38 1. Say. 231. Rer 


v. St. Peter's in Nottingham, S. P. Burr. Sefſ. Caf. 301. 287. | 
. If a perſon ſettled at A. lives on his own eſtate at Bo 11 
While there receives a certificate from A., the certificate is — 


Charged by ſubſequent relidence on his eſtate at B. "Rex v. . 


| ton, 3 Term Rep. 251. 


7. $0 the ſon 0! Tebis man, bot in hs bend which 


” his father comes by certificate, gains a ſettlement im a third pariſh 
by hiring and ſervice for a year: | Rex v. - Horfley, Barr. SN. Caf. 
1 335; Say. 228. | 


A 15 reliding in a pariſh Ander . ernste is bound 


and ſerves an apprenticeſhip in another pariſh ; ſhe / gains a ſet> 
tlement by a ſubſequent hiring and ſervice for a year in the pariſh 
to which ſhe had been certified; for the certificate was diſcharged 


by the apprenticeſhip. Rex v. "Great Torrington, Burr. Sefſ.' Caf. 
428. Rex v. Keynſbani, S. 8. F. . er v.  Aftchurch'i in S 


1 8. P. . 


9. A pauper and his family refilling under a crieifichte becom- 


6 


chargeable : are removed. A ſon who had reſided in that pariſh 
ae it gains 3 ſettlement there by inhabiting fubſequently as an 
esche for the certificate i is functus officio, having had its ef- 
198 once by the removal. Ker v. W Burr. 85 . oof. 373 


uy: 200. N * zeln 10 


10. A certificate is gated to a perſon "Ry It to B. Who, 
Ader reſiding i in B. ſome time, returns to A. has a ſon there and 
dies; his ſon is married and lives ſeparated from his father during 


his lifetime, and 54 years OE the granting the certificate a 
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„ grandſon is bound apprentice by the pariſh. into B.: he gains a 
'.__- ſettlement, for the certificate after ſuch a deſertion is at an end. 8 


Res v. Taunton, St. Mary Magdalen, Burr. Seff. Caſ. 402. 


11. An apprentice to a maſter who is certificated to and re- 
fides at C. removes with him to S., where he ſerves 40 days and 
upwards ; he then marries a wife who lived at C., where he ſlept 


at nights, but worked during the day at S. The apprentice ee 
a ſettlement at S., but not by ſleeping ſubſequently at C., for the 


r 


% ” : 


1 5 - 


12. The pauper having taken a tenement of 1 ol. a- year reſided : 
_ thereon for 2 month, when he obtained a certificate ſrom the 


5 2 


- pariſh in which he had been formerly ſettled; he afterwards re- 


7 8 lided upon this tenement 40 days. Held, that he gained a ſet - 
iuement in che pariſh where this houſe lay, 5 the keting 
-+ was not after the certificate. Rex v. Findern, Eaſf. 24 G. 3. 


2 Batt by Conft, 440. Pl 65 3. 


5 13. A certificate is diſcharged by an order of removal from a | 


third pariſh to the certifying pariſh; and a freſh certificate granted 
to another pariſh diſcharges the old certificate. Rex v. Birdbam, 


W 25 G. 3. 2 Bott by Con, 742. Pl. 654. Rex v. St. Peters 
e Derby, 1 Term Rep. 218. S. F. as to the diſcharge of an old cer- 


_ tificate by a new one. 


14. A certificated perſon returned, into the eextifring, parilh 


| had a fon and remained there 18 years, when he died. The ſon 


| gains a ſettlement by hiring and ſervice for a year, in the pariſa | 


_ certified to. Rex v. Frampton. upon Severne, Doug. 402. Cald. i. 
135. The pauper was born, and reſided after her father's death 


under a certificate granted to him, and when of the age of ſeven 
years ſhe went voluntarily into the certifying pariſh, where ſhe 


remained ſeven years, ſerving ſeveral years under. yearly hirings, 


jt. This is no diſcharge of the certificate ſo as to admit her to 
DP gain a ſettlement. . Rex V. Keel, Cald. 144. 1 F LSE 46 


5 4 | En! oY L445 47; * 13 15 ee ors LATTE © 
156. A certificated; perſon removes with his whole family, firſt 


| trons parks and in two gears to another, Where in four years he 


died. His ſon may gain a ſettlement by a year's hiring and ſervice 
. in the pariſh to which the certificate was granted. For, per cur. 
A certificute is an indemnity to the pariſh to which it is granted from 
the, conſequences of permitting him to refide there. It has done its of- 
fice the moment that reſidence is at an end. A temporary abſence 


has left the certified pariſh, as here, for years, and neither party 
has any reliance upon it, it has no operation. Rex v. Newington, 
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removal of the maſter being voluntary his certificate remains, and 
the apprentice. being part of bis family can gain no ſettlement 


and then voluntarily returned to her brother, who, was ſtill refi- 
deat in the fame houſe, under the certificate, and was named in 


for a particular purpoſe wont diſcharge it; but 'when the pauper 
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52 


TC 


2A DA 


. Pi 


of the Nane of cefificaed W 


8 * 0 Certificated 7 Ae ay being in, 3 e 5 2 pa- 


. Tiſhioner, who was reimburſed by. the pariſh officers 3 
they ſhall not; on account of ſuch relief, be removed as having 


become actually chargeable. Rev v. Kingruvod, Burr. Sef. Caſ. 


ad. perſon refided under a certificate with his family, ; his 
autheer of the age of 18, being big with. a child afterwards born 
2 baſtard, aſked and obtained relief of the certificated pariſh. 


Aſbton J. inclined to be of opinion, that the reſt of the — oh 


- were not on this account removable ; for the certificate act re- 


quires that the juſtices ſhould adjudge that the perſon is actually 


become chargeable, which they cannot do upon a perſon who i is 


258 fact not ſo. Rex v. Framlingham, Burr. Se. Caſe 748: 
2 1 he ſon of a certificated man married, and ved ſeparate. 


bis father ; the ſon before his death, and his wife, and her 


- fem, aſked and received relief from the pariſh certified to. 
The grandfather and bis So are not removable on this account. 
on v. St. Mary, Weſt, erm Rep. 44. 


6% 


4. A certificated man's dnghter, reliding wth him, 8 preg · \ 


| nant with a baſtard child, is not a ſufficient ground for his re- 
moral; for he or his family muſt firſt become actually chargeable, _ 
and non conſtat but the daughter may be married before ſhe is 
brought to bed. 16. 


. If a certificate promiſes to receive a 80 and his family Z 


' when requeſted, it means when legally requeſted, that is, after te 


paupers become chargeable, otherwiſe it would be e to 


L . c. 30. , and void. 5. 


hot more concerning Certificates vide Orders 1 Remov 1 Sat 1 


em oh og ha 2485 ae 


, |: 


; 0 Orders of e . 16 to o the-] Form « or 


12 . Manner z in , 


18 vin. 453. 


| . gg quaſhed, which only ſaid, N ee re- 


moved to ſuch a place as the place of his laſt legal ſettle- 


ment, without adjudging that to be the place. Ren v. oftword, 


2 8 ates that the perſon is ; not. become. chargeable, and 
i 10 adjudication that he is likely to 2 chargeable, quaſhed. . 
| Rex v. Minchinghampton, 2 Se 8 Caf | x 
3. Order adjudges that a man — Nees at ſuch a place, and 
removes his widow. thither, quaſhed, for there is no adjudication 
= woman's ſettlement, and ſhe might have gained one after 


dach. Erl v. Harthy- 1 1 . Caf 4. 
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4. Adjudicationg" that the laſt legal plae of the x auper | is . 5 
3 for it is no adjudication 0 the ſettlement, - des v. Warn- Fl 


© bill, 1 Seff. Caf. 92. 


derivative ſettlement, without taking notice of the death or ſettle- - 


0 164. 
. The order was, 44 Whereas we, the faid juſtices, upon ex- | 


An order of 1 removing nurſe 1 to their 


ment of their parents, is good. No v. Puchlebury, I Term Re. 


amination of the premiſes upon oath, and other circumſtances, do 


2 
8 8 of 5 „„ Hh 


"The Examination of the Pauper. | i 5 ; hip 5 
we examination of a ue for the putpoſe * e 
muſt be taken and ſigned by the ſame two Juſtices i in the 
5 of each other. Nes v. e 8 717 G. gs '2 Bott 


769. bl. 701. gt) 
8 two juſtices take the examination of | 


to 15 ſettlement, but do not remove him, and the pauper after- 


— 


18 vin 466. 


wards dies or becomes inſane. 2. Whether two other juſtices 
may remove his family upon that examination? Lord Kenyon „ 
and Groſe J. pro. Aſbhurſt and Butter, J e e e v. 
| 2 3 Term OE TIT 5 ; | 


4 . 
4X 7% 4 * 


(6) Ocders of Remoral 8 in ee ol eme 


: " Oraers. > I 


„Hep and 4 wife are remoyed Tal 3 T. 3 — 


they return to N. and have three children, who are 


; now ſent with the father to V. On appeal, it was offered in evi- 
dence, that the man had a former wife, and that the children, 


„ being baſtards, were ſettled at N. where they were born; this the 
| leinen refuſed to admit, and now by the court the order of ſeſ. 


ſidus muſt be confirmed ; for the marriage is eſtabliſhed by the firſt 


| order, the ſettlement of the. children, follows from it, and cannot 


de impeached without entering into the merit of the firſt order, 


which, not having been appealed from, is concluſive. Rex v. 
 Wroedchefter, Burr. 8. C. 191. Stra. 1117. 


1 * 
. 5 * L 1 
£ 98 * 


2. So where there is an order of removal ee from; ns 


| ſecond original order was made at the end of four months, re- 


| moving the paupers back again to the pariſh' whence they were 
firſt removed. The court quaſhed it, for the firſt order unappealed | 


5 from is concluſive, anleſs ſome ſubſequent ſettlement appears, and 


four months is not a ſufficient time to preſume one. Sutton St. 
Nicholas and Leverington, Burr, S. C. Godalming and St. mp 


navy Me Rex v. aa 8. P. Burr. S. C. 55 * 


NG 
IS 


= 11 


adjudge the ſame to be true,” and held fufficient, for it need not 
Rate an examination or Tuptmons of the . N v. * 


he paupen 1 8 I 


for a party may give up a judgment intended 
Ke v. Llanrhyd, Burr. Sf. Caf. 658. 
_ ©" 4- Huſband and wife are remoyed by an order, but not any of 
$ eb children, and the order is not appealed againſt. It is not 
concluſive of the ſettlement of a ſon married at the time, and living 
in av houſe * from his father. Rex v. Southowram, 1 Term 
| TE Dior removes a ſervant from the pariſh of G. to ber naler | 
in C. She is ſent back again by another order to G. The ſecond _ 
is good, though made before an appeal from the firſt; for as it 


 Rethoval. 


order of removal, 100 the other ſide conſent to take back the pau- 


pers without giving the a ppellants the trouble of proſecuting their 


appeal, this order is 556 concluſive as 450 unappealed from; 
or his own benefit, 


only ſent her to her maſter, and not to the pariſh, they bg: Hl 
Rand = a | Ker v. : Graveſend, Dow ; 00 "3 


* 


5 6 Order not i from to the emen. 


The Effect thereof. 


Py 


| - 1. 41 OI in + erte at 4., under. an kiring he” Aa year, ä 
1 taken upon a charge of baſtardy and removed to B. He | 
does not appeal, but returns in a few days to his maſter at A., is 


received by him, ſerves out the year, and is paid his full wages, 


2. The order of removal was directed to the parih of Kirkby 


| Stephen, which conliſted of ten townſhips, maintaining their poor 
ſeparately, and having ſeparate overſeers. The pauper, with the 
order, was delivered to the overſeer of the rowWxsHI of Kirkby 
1 Stephen, which did not appeal againſt 1 it, and held to be concluded 
thereby. Rex v. Kirkby aa 2200 oY "uh 1 2 Bott SY 


8 Corfh, 199- . e e 
15 N Orden of Removal repealed, and the Effet + 


thereof. 


„ erz, y ee . order of ER, Aba one 


. Ber where a 10 has ſerved notice of appeal againſt | an 


3 yet he gains no ſettlement at A., for he is concluded by the order 
not being appealed from, which puts an end to the contract of ſer- : 
vice. Rex v. Kenilworth, 2 Term Rep. 599. | 


made by two juſtices, is concluſive between the Fes: 5 


Bark: Se Cafe, 394. Say, 28 ray Vil. Bedingham and 


hs Bowſey, 18 Vin. 470. pl. 2. 8 


2. A perſon is removed by an order of two juſtices from D. to 
0. which is diſcharged on appeal. By a ſecond order, he is ſent 
from D. to O. as a certificate man; and on appeal, it was ſtated 


15 that the firſt order was before and the ſecond after he became 
15 chargeable; the court were of opinion on this ſpecial matter, that 


"3 firſt remoral was N The ee of which or- 
3 ger : 


* ( 


by 


. 
CEF 1 4 = 
= — 1232 — —ͤ— —— — 2 - \ 
p 10 * WIEN AE BIS hots N * eng 
4 2 g en 
5 4 $ - „ 1 
7 , 
7 3 £ ? 4 % 
8 . 
1 * 4 + 4 5 
. — * * - 2 1 , 
* * . # he 2 
4 1 
5 7 - : 
* 2 A — 
* , * þ 
PISS 
F 
7 1 
v4 ” * 
oy * I . 4 
” , . ; ; 
LEH, 
i = as ” 
* 
- * n 
J 
- 
4 8 
A 
„ 2 * 
a 
4 


- — —— b'! —— ⁴—•Uä —— ̃ ꝗ l — — — — Ig vine 
L * EY * 7 ak : . 4 
—— WO * 
4 * A 
* Y * 


o 
LL ee 


—— — . — — —„—-—t — ———— 2 — 
N 3 . „ 4 * q e N — 
. N - 7 
a " 
* 


Bemobal. Fo 


der only EY that 0 mak be ſuffered. to remain until = is 
chargeable, and not to make a Premature order. l. Q rp 
ons Difeworth, Stra. 1257. 


3. Order of removal to C. reverſed on appeal; 3 A third pariſh i is E 
not concluded by it, but may remove the Payper. to C. 5 7 8 


n Burr. S. Caſe 17. 
4. So where a pauper was removed to 5. and the order of r re- 


— moval quaſhed, and afterwards he was removed t B., it is com- 


TE nv. 4771. 
5 5 


A 


never been aſſeſſed to the poor rate of the pariſh, nor had over- 
ers appointed for it, but was aſſeſſed to the ſupport of the 


petent to B, to offer evidence on appeal, that the pauper had 


gained a ſettlement in S. ſubſequent to that which. the pariſh ac- 
e 25 bad f in ” 8 v. OT Burr. S. OY 2 5 4%: **. 


1 
% 


N 


T9. lies remove e 7. 1 0 2255 the 3 of Bolebole to hh 


pariſh of Tamworth, adjudging his ſettlement to be at Siſecote 
in that pariſh, and ordering the overſeers to receive him, and he 


Was delivered to the churchwardens. The . pzuper had gained 3 | 
. ſettlement by ſervice at S/e/cate, which was an hamlet conGſting 


of an houſe and three or four hundred acres of land which had 


church. This order is well directed, for by Lord Mansfield; this 


is no townſhip or vill where officers are appointed. There are no 
overſeers or ſeparate ceconomy. The juſtices could not remove to 
8.5 the adjudication is to it as es F 255 e of T e 
Ker v. e Cald. 28. TE 5 


* 4 


| Diſobeying'a an ; Order of Removal. 


«BY, 3 *. 3.4 Ihe es 1s 7 Fe; «ﬆ, Tnflifted on. ths 


churchwardens or overſeers nor receiving a perſon ſent by 


a warrant of removal. 


2. Indictment for den to receive a pauper ſent by alle of... 
two juſtices to the liberty of the tower. Verdict againſt the de- 

fendant. It was moved in arreſt of judgment, that the 3 W. 3. 

c. 11. having preſcribed another mode of puniſhment, it ſhould be 


pſued. Sed per cur. This was an offence before that act. He 


might have been indicted on 13. & 14. C. 2. c. 12. or what would 


haye become of the pat er, in caſe of diſobedience, between the 
paſſing of thoſe acts. 'R 

' removals from pariſh, but from 1 70 to county. So there is no 
remedy but by aon. Rex v. Davies et al. But, 75. pl. 1 13. 


ut the 3 . 3. c. 11. does not relate to 


3 Burn Ful. 379. 


| certificate, 


Tm * ſent 1 to he bat E frre. 3 


3. If a N 3 returns of his own — e a 
13 & 14 Car. 2. and alſo by 1 Ws A 6. 1 het is 
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4 The juſtices held a petty ſeſſions to ſearch for vagrants, and 


__ - Hardwick, 116,  . „„ e 
5. The pauper and his wife were removed from M. to B., and 
afterwards both of them returned without a certificate ; the de- 
fendant, being a juſtice of the county, on complaint made, iſſued 
his warrant to bring them before him, and the facts being proved, 
committed them to the houſe of correction until they ſhould be diſ- 
charged by due courſe of law. Two queſtions were raiſed. ft. 
Whether there ought to have been a previous conviction for va- 
grancy? 2d. Whether the wife could be convicted of vagrancy, 
or be liable to be ſent to the houſe of correction for returning 
without a certificate, as ſne only accompanied her huſband. But 
the court ſaid, that theſe points were out of the preſent caſe, the 


warrant being bad in committing till diſcharged by due courſe of law; ;) 


for, if made on 13 & 14 C. 2. it ſhould have been to the houſe of 
correction, there to be puniſhed as a vagabond, or to the public 
_ . workhouſe, there to be employed in work and labour; if on 17 G.2. 
c. 5, it ſhould be to the houſe of correction, there to be kept to hard 
labour for any time not exceeding a month ; but this is an indefinite 
commitment, and therefore illegal. Baldwin et Ux. v. Blackmore, 
VFC „„ . 
6. If a pauper be removed by an order, which is not appealed 


no defence for him that he returned to complete a contract of 
bdiring with a maſter from whoſe ſervice he had been removed. 

Per Buller J. Rex v. Kenilworth, 2 Term Rep. G0. 
7. A conviction of a man for returning after removal, quaſhed, 
for want of ſtating to what pariſh he returned. Rex. v. Gle/e-Cole, 
Mich. 12 G. 3. 2 Bott by Conſt, 795. pl. 741. © 
3. Although the order of removal be unappealed from, the 
pauper may return to the ſame pariſh, provided he does not returg_ - 

in aſtate of vagraney. Rex v. Fellongley, 2 Term Rep. 709, ÜV 
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from, it is a crime for him to return to the pariſh from whence | 2 
- hE is removed, and he may be indicted for it; and if he be, it is 
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Orger of 3 of a a 3 Fable ; at" or 
not. As to the Form and Manner in general. 


2. In the order it was not ſtated that the certificate was 1 


' reRled, but only that it was a/foeved. Per cur. It is good, for the 
atteſtation is by the ſtatute made previous to the allowance, and 
therefore when they ſay it was allowed according to the act, we 
müſt intend that it was atteſted, for otherwiſe it could not be fo 
; allowed: * Barley Croft and Cole-overton, Stra. 402. © 
3. In an order of removal of a certificate perſon, it was not 


ſtated to be made on complaint of the churchwardens and over- 
ſeers; nor was there any adjudication that he is actually become 
chargeable, On appeal, the ſeſſions, in purſuance of the 5 G. 2., 


amend the order in theſe particulars, as matters of form only, 
Sed per cur. Theſe amendments might be the real merits on which 
the caſe depended; ; it would be a detrimental conſtruction, and 
would be giving the ſeſſions an original juriſdiction to take the act 
ſo largely. Rex v. Great PIN, 8 S Cafe 163. Sera. 11 88. 
* S. Caf. 142. 8 
A. Dr. Burn is of opinion, that it is not neceſſary i inthe deter 
to take any notice of the certificate, or to make any uſe of it, ex, 
kept as evidence of the ſettlement ; that it is therefore better to 
omit it, ſince a miſrecital will be fatal. But Where perſons are 
only likely to be chargeable, it is requiſite to ſet forth in the ner 
that 2 have no 3 . Burn 7 a 586. ed. LON FE 


Wo Expence al lowed.” What, 


„ e was granted to the juſtices of SH Us com- 
manding them to allow the expence and charges the of- 


1 beers of the appellant pariſn had been put to in keeping a poor 


perſon from the time of his removal till the order was diſcharged 


by the ſeſſions on appeal. St. e s MR Wa and eee 
5 2 Sep. Caf. 67, 7 
2. An order of fellows, chat the ts of males thall abide | 


the event of the cauſe, in caſe another order of removal ſhall be 
made, the firſt being quaſhed for inſufficiency, was quaſhed in 


B. R.; for the juſtices muſt either give or not give colts at the 
5 He of Ig the order. 8 9915 v. Great Os Burr. 84. Caf 194. 


f a 
1 5 


x. Ox DER for removing a cartiboute perſon; not ſetting forth 
that it was allowed by two juſtices, but adjudging the pariſh 

| which granted the certificate to be the place of the laſt legal Lek. 

tlement, is good. Rex v. Newton, 1 Seff: Caſ. 149. | 
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001 I — — Caſes it all be (and at 1 Triac). en 


1. JF HERE the iſſue is . the court will award a re- 
pleader; reſpecting which the following rules are laid 


down by the court in the caſe of Staple v. Haydon, 2 Salk. 509. 

2 Ld. Raym. 922. Firſt, that at common law- a repleader was 
allowed before trial, Gabe a verdict did not cure an immaterial 
- ſue ; but now a repleader ought never to be allowed till trial, 
becauſe the fault of the iſſue may be helped after verdi& by the 
ſtatute of jeofails. Secondly, that if a repleader be denied where 


it ſhould be granted, or granted where it ſhould be denied, it is 


error. Thirdly, that the judgment of repleader is that the 

Parties ſhould replead:; and the parties muſt begin at the firſt fault 
. which occaſioned the immaterial iſſue. 1 Ld. Raym. 169, Thus, 
if the declaration is ill, and the plea and replication are alſo ill, 


1 FF 


the parties muſt begin de novo, but if the plea is good and the 


eK ill, then, at the replication. Fourthly, no coſts are 


allowed on either fide. Fifthly, that a repleader cannot be 


awarded after a default at nf prive, To which it may be added, 


that a repleader cannot be awarded after a demurrer, or writ of 


error, but only after iſſue joined ; and it is not grantable i in favour . 


of the perſon who made the firſt fault i in 1 pleading. Tidd's Pr, . 


. 


2. When the finding on an ine des not Ine the right, 
th court ought to award a repleader, unleſs it appears from the 


record, that by no manner of pleading the matter could avail. 3 5 


Ken v. Phillips, 1 Burr. 292. See alſo Cowp. ß 10. 


3. After inqueſt is taken by default, e cannot be re- = . 
 geived to make ſuggeſtion at the trial, for after default, there can 


ho no repleader. - Brampton v. Crabb, I Stra. 46. 
4+ If plaintiff declares in a leaſe to A., which he eye is come e by 


wr ignment to defendant, and he pleads that A. did not aſſign a. 
bim, and iſſue is joined, there ſhall be a repleader; for it is an 

- immaterial iſſue.  Enys v. Mobun, 2 „ cr. nn 3; 26 le op 
m Bartiadiſton,' that this was a'motion'in arreſt of judgment, a e al For ths — 
But that it is a rule never to grant a repleader, where the iſſue is found againt the party teacering it. 

Per Buller, in Webſter v. Banniſter, Dougl. 396. a ö 

F. Or if a bond is conditioned for 8 of money, on or 

| before the 5th of December, and defendant pleads payment on Ich 
December, and plaintiff replies; and verdict for plaintiff, for it is 

— zu 3 * 2 N v. W 2 Stra. FT 


| 6. The 


F 


Kenny 


 Bepleader, 


6. The replication, as ſtated in Bull. N. P. 46a Was, er chat the 
Ka was not paid on that day,” which was ill, for the defen- 


dant having pleaded a ſtrict performance, and not a collateral 
| - matter, the replication ought to ſhew a breach, that it may appear wy 
to the court to be in ſuch part of the award as is good, not only W Þ:. 
to have met the defendant's plea, but to _ ſhewn that the money 548 
Was not paid at all. Vie 2 Aue. 44 1 Black. 210. S. 985 the 
2 Will. 173. : | = 9 
: Hr” ran} | LEES Y 3 PIE bord Pie i SF LCN) <4 wi 
Oo i nd wo. „%;; a i 0 g! 
| qis © his 
Ba 
22 . 577. | a) Ree, of what Things Replevin lies. 1 | 
| c 
1, HETHER goods, taken under A warrant: of diſtreſs | a 
granted by commiſſioners of ſewers, may not be replevied Pa 
while in. The * of the officer 7. A.. Pritchard ee 1 
Hun Ke: Ss = 
2. Goods ſeized in conſequence of any jade want or 1 mme 
tion of courts, or perſons. having juriſdiction, are not repleviſable. 121 
3. The court ordered an attachment =;þ againſt the town clerk M 
"of Guildford, and 2 defendant 'convited on the game act, for ple 
granting and ſuing out a replevin of goods diſtrained for the de 
88 alty. But on ſhewing cauſe. the next term, when Zyre J. 
ly. was, preſent, he diſcharged the rule, becauſe it was only a KW or 
5 contempt to the inferior juriſdiction of the juſtices, and in t at de 
5 caſe B. R. never a HUT, Rex v. Burchett, 1 Stra. 567. = 
+ The court granted an attachment againſt the under. ſheriff a 
of uber land, for granting 2 replevin of goods diſtrained ona WM ap 
The er eqnviction for nt . * e 2 es 8 = 
eee Nolan's ed. = in 
. preſs notice before. he granted the 1 that the . 3 5 of the | = ye 
f e . was concluſive, af wt gry grey a replevin. fo 
| 5. Replevin does not lie for goods diſtrained for a fine impo ſed 0 
| | on an officer by commiſfioners of land tax, and if he takes out voy 
rkraoeplevin it is a contempt, and an attachment will be granted. 6 
Ne v. Oliver, Tr. 1117. Bunb. 114. : 1 
XS e ET 6. Goods taken under a diſtreſs for a penalty on a conviction ; 
„„ Ss under an act of parliament, cannot 6:5 er ne — 75 
. * Roberts, e e n : =— ED. 
| 10, 1 5 ö 5 - T Te 
ang o 5 . f ; 5 ; hi 
5 . Bs „ : p ; th 
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ar 


le my A. ber, bomine. OLED for his | . Eh _ 


pluries, to which defendant appears, and then capias in is 


bernam. iſſues, it is irregular, and proceſs hereon ſhall be ſtaid. 
Saunders v. Forteſcue, 1 Wilſ. 256. 

2. If, after defendant's appearance, and before 8 the | 

wife dies, the court will not on motion ſtay proceedings, but 

plaintiff ſhall declare, and defendant take what advantage he can 

by pleading. Ibid. : 


. Defendent may be bailed on capias in 5 but plain- ; 


tiff muſt firſt declare, and defendant plead non cepit ; and the bail 


js for defendant to appear, and if judgment againſt him, to render 


his body, and be in cuſtody till he nary: the perſon, | Se. . 


i Barnes, 59+, 


4. The action on 9 caſe againſt the 1 for taking inlhk⸗ 


ficient pledges in replevin, ought to be brought by the perſon . 
making cognizance, where there is na ayowant an the record. 
Hege v. Eamer, 1 Bgſ. & Pul. 378. 
F. The declaration ought to be certain in n ſettiog fark the 
number and kinds of cattle diſtrained; becauſe otherwiſe the 
ſheriff cannot tell how to make deliverance, if it ſhould be neceſe 
fary-, Vide Bourne v. Mattaire, 2 Stra. 1015. | 


6. A declaration in replevin is bad, if it do- nat ſpecify the : 


place where the goods were taken; bat if the defendant do not | 
: demur, but plead to it, the defect is cured, | Willes, 475. 


7. The 7ating need not be laid in the place where the 


original taking was; any other taking where the cattle were in 
| 2 s cuſtody is good. Walton v. Kerſep, 2 Wille 354 


8. If plaintiff dies after declaration, and before avowry, there 


5 can 7 — no writ de retorno habendo, but defendant may diſtrain 
8 pain. Culjield v. Corney, 2 Wilf. 83. | 


9. The defendant cepit in alio loco, and avowed taking the goods 5 


veyed within 30 days, Wc. from the demiſed premiſes on a diſtreſs 


for rent; the plaintiff in his plea i in bar trayerſed the avowry, and 
took no notice of the plea; which was held ill on demurrer, the 
avowry being in the nature of a ſuggeſtion to entitle the party to a 
return of the diſtreſs, and oor W | en, v. Toms 
"CG, F. ati 1 90 478. 


75 


a. a) Pleadings. | 


WED | 


* 


in the place in queſtion, whither they had been fraudulently con- 


18509 Vin. ar. 
134 OY ——ů 


| 1 Winne Aena avows at a different * to FA 2 re- 


turn, he muſt traverſe the place in the court; but when ; 


5 pans at another N e v. * 1 Stra. 185 


he does not inſiſt on a return, he may plead non cepit, and prove 


2. Defendant may have leave to withdraw his avowry, and plead 
7) ͤ TT ff 
3. An avowry for an increaſed rent under a demiſe, for every 40 
_ - acre of land which ſhould be converted into tillage, is ſupported by = 

the evidence of a leaſe for a term of years, with a covenant to pay = 
the increaſed rent for every acre which ſhould be ſo converted 2M 
_- _ during a part of the term (ex. gr. for the laſt three years) under this be 
ſtatute. Noulſtone v. Clarke, 2 H. Bl. 663, © 3 
4. In replevin, the defendant avowed, c. and ſtated in his 
_  ayowry, that by leaſe and releaſe, he, in confideration of an annuity W |» 3 
therein mentioned, conveyed certain premiſes, containing the W _ 
place where, Sc. to the plaintiff in fee, ſubject to a rent charge, 
_ Payable to the defendant during her life, with power of diſtreſs 
r non-payment of the annuity; and that by virtue of the leaſe 
and releaſe, and by force of the ſtatute, &c. the plaintiff became 
ſeiſed in fee, Sc. and then ſhe juſtified, &c. as a diſtreſs for non- 0 
payment of the annuity. Pleas in bar. 1ſt. That the plaintiff ” 
neyer was ſeiſed, Sc. in fee. 2dly. (admitting that the defendant : 
did, by the leaſe, bargain and ſell, &'c. to the plainriff for a year) WM c 
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That, at the time of making the bargain and ſale, the defendant 
. _ was ſeiſed, Se. only for her life, the reverſion in fee then belonging 2 
to another, traverſing that the defendant was ſeiſed of the rever- W '; 
fon in fee. On demurrer, both pleas were holden bad; the firſt, | 8 
becauſe it denied what was before admitted, and becauſe it tra- 
' verſed only a conſequence of law; the ſecond, becauſe it admitted 
that the defendant had an eſtate ſufficient to juſtify the diſtreſs. 
FE dd ie», 
. The plea de injuria ſua propris ab/que tali cauſa, to take cog- 


nizance for rent in arrear, is bad, upon ſpecial demurrer. Jonet 


— 1 


/ 76 I I 
6. Pleading that A. having been lawfully poſſeſſed, Ec. as tenant 


at will to B. is a ſufficient averment that A. was tenant at will. 
JJ ¾ ⁵⁵⁵⁵²- 5 1 

17. In bar to an avowry for rent, pleading that corn, which had 

. - _ bzen cut, was left on the ground until it was fit, in a courſe of 
huſbandry, to be carried, is ſufficient ;. without ſaying how long it 

-... remained there, the reafonableneſs of the time being a queſtion of | 

fact for the jury, and not a queſtion of law for the court, Bid. 

8. A defendant in replevin is entitled to an aſſignment of the wy 

replevin bond, if the plaintiff in replevin do not appear in the 

— county court, and proſecute according to the condition, Dias v. 

Freeman, 5 Term Rep. 195, FF 

9. And he may ſue on the bond, as aſſignee of the ſheriff, in the 

ſuperior courts, though the replevin be not removed out of the 
„„ cout me. > VVV 7 

10. On ayowry for rent and iſſue thereon, plaintiff cannot give 7 
evidence to ſet off a mutual debt; but, by way of ſpecial plema 

to avowry, he may plead mutual debt of more than the rent. 4 
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1 - TN 00 10 Chancery, | 
| 1, 17 5 dhe egit replies to a plea, he thereby admits i it to o'be. 


 Replevin. * fe 8 : +8: ; 3 a 


5 To a avowry eb rent, the tenant may plead the — | 
* a ground rent to the e kandlond.;: Tees V. A, 
4 ne., 3 2 

12. | Cepit in alis loco is a plea i in bar, not in eee though 
it pray e ure of the declaration; no -affidavit is neceſſary, nor 
need it be pleaded in four yn after declaration r | 


Baumes, 353. 
13. A defendant i in replevin. is not 3 8 to move for- 


INT v. Niern, 5 Term Rep. 400. 


? judgment in replevin, “that the e have. Mt 
« turn of 


the cattle, and recover their damages and coſts aſſeſſed 
.« by the jury,” c. is good, either as a judgment at common 


5 law, though the return be not judged irrepleviſable, or as a judg - 


ment under ſtat. 21 Hen. 8. c. 19. which entitles the ee 

25 damages and coſts. Gammon v. Jones (in error), 4 Ter erm 
as... 

15. The condition of a replevin-bond i is not ſatisfied by a pro- 

it in the county court; but if removed by re. 

2. ho. into a ſuperior court, it muſt be proſecuted there with 


effect, and a return made, if adjudged there. Gwillm v. Holbrooke, 
7 Bof. & Pul. 410 


16. In replevin receipt of rent is title, and a party, who comes 


in as tenant with notice that a certain perfon is not his landlord, 


cannot conteſt his 925 80 in replerin. Johnſon v. . 1 *. 
Kc, N. P. 91. 


17. In an action en the cafe againſt the Meritt for taking in- 


ſufficient ' pledges i replevin, he is liable to tlie extent of double 
the value of the goods diſtrained, but no further. Buam v. Bran- 


Ar, 2 'H. Bl. 547 e 
18. It not eg in a dechiratioi, by the Age of a 


replevin-bond, that the plaintiff was the avowant or perſon mak- 


ing' cognizance, the court of themſelves referred to the reple 


fuit, it being of record 1 in this court, and the declaration con- 
- . Lag pans per, reverdamn. e N Nr Le 
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good, if it be true, and the validity of it can never after- 


; pry”, be conſidered, but only the truth of it. Rec. Ch. 58. 1695. 
"One" v. Biythemore. 3 P. Wins. 94: 1730. on 5 


8 ment, as in the caſe of a nonſuit under ſtat. 14 G. 2. c. 9 + 1. 9 5 
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 Beplicatlon and Bejoinder. 


2. If a defendant puts in an anſwer to a bill brought 57. an iris 

who does not reply to it, ſuch anſwer muſt, it ſeems, be taken 
"to bs true; in regard the defendant, for want of a replication, i is 
deprived of an opportunity of examining witneſſes to prove his 
anſwer. 3 P. Wms. 237. Note. Quære. 


3. The court will not give leave to withdraw a eee un 


leſs it is added that the plaintiff may thereby be enabled to amend 


bis bill; or otherwiſe it may be a contrirance to defeat the de- 


fendant of his full coſts, by getting the bill diſmiſſed at the hear- 
"By with 40s. coſts. 3 Al. 565. 1747. Pott and otherr'v. Reynolds. 


4. If the defendant diſclaims generally, and the plaintiff replies 


to his anſwer, and ſerves him with/a ſubpcena to rejoin, he is en- 


titled to have colts againſt bim Toe he'd ee ' 3 8 75 ends 
8 INE 1 eee | 
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00 By Maler in ; Chancery. | 


JPON « exceptions to the maſter's report, affidavits made 4ab- 
E fſequent to it cannot be read, notwithſtanding the affidavits 


855 the adverſe party were filed but the evening before the * 


2 Atk..21. . 1739. Davis v. Davis. 

2. A bill referred for impertinence; the er reports it 
rtinent 3; the defendant. excepts generally, without- ſpecifying 

"the parts = the bill which are impertinent, which was held regu- 

r. 2 Ath. 182. 1741. Mackworth v. Brigg. 


5 s not laying a material piece of evidence before him, the 


court will not direct him to review his report, but upon the ex- 


cCeoeptant's giving up his de 3 1 Ai. 08. 1742. Hod er v. 
TK i fs 3 408. 1742. Lodge 
© 4+ The court will not ee matters in a Wed way 
upon motion, which bave been reſerved till after the maſter has 
made his report. 3 Att. 68g. 1748. Coole v. Gwyn and others. 
1 Exceptions will not lie to a maſter's report of maintenance. 
Cb. Rep. 577. 1784. Ex parte Nicholls. Nor to the maſ- _ 


we report of a receiver. 3 Bro. Ch. Rep. 508. 1792. Thomas 
v. Dawkins. 3 Veſ. jun. 388. 1798. Wilkins v. Williams. S. P. 


10. more of Report in general, ſee the ſeveral Books of PraQtice 
in 'the Courts of N ad other Proper, oye ES, 


* 


8 par 7s W here the error in the maſter's report is owing to the 


* 


4 8 . $45 1 ao {4} * 
c. 10 ciiminal 1 6391 e e de, 


attempt to reſcue any perſon out of priſon, committed for 


| or found guilty of murder, or reſcue, or attempt to reſcue any 


convicted of murder going to execution, or during exe- 


cution, every ſuch offender ſhall be deemed guilty of felony, and 
ſaffer death without benefit of clergy.” And by the ſame ſtatute, 
J. 10. an attempt to reſcue the body after execution, out of the 


7 BY 4 RIA G. 2. c. 37. < 92 c If e mall 8 or 


hands of the ſherif, or houſe of the ſurgeon, is made . 27 8 


ſubjects the party to tranſportation for ſeven years. 


_ - 4» BY: ſeveral ſpecial ſtatutes, to reſcue or attempt to ous any 


perſon, committed for the offences enumerated in thoſe, is felony 


without benefit of clergy. Vide ſtatutes 6 Geo. I. c. 20208 
24 Geo. 3. c. 56. as to tranſportation z ſtatutes 9 Ges. I. c. 22. and | 
27 Geo. 2. c. 15. as to offences againſt the black act; ſtatute 


8 Geo. 2. c. 20. as to deſtroying turnpikes. See alſo ſtatutes 


11 Geo. 2. c. 26. and 24 Geo. 2. C. 40. /. 28. againſt perſons aſſem- 


* 


bling to the number of five or more, to reſcue any unlawful re- 


tailers of {puituous Een or to aſſiſt ths informers 9 
them 


Þ roi Proceedings and Pleadings. 


2 
3 „ 
1 


«1x cate for reſcuing a'debtor taken ona meſne proceſs, fued 


out of the palace court, it was holden not to be ſufficient 


und for arreſting the judgment after verdict, that it was not 
3 that the cauſe of action in the inferior court aroſe within 
the juriſdiction, or that it was not alleged that the party below 
did not appear at che return of the e Bentley v. onnelly, 
8 Term Rep. 127. 


+2. A diftinQion. was > taken where an attachment is prayed for | 
2 reſcous i in the firſt inſtance, and where a rule to ſhew cauſe is 


only. aſked ; in this caſe, the affidavits of the facts are ſufficient ; 
in the other caſe, the ſheriff's return Is requilite. | Trin. 5 Geo. 2. 
3 R. Yo Foung v, Payne. 


3. in in i t for « reſavi om the houſe of correfiion, 
it muſt appear for what the W was l there. - Rex Bs 


Yo Fe FOO 2 Stra. 1226. 
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| Kerr. Wilkins,” 1 Stra. 624. | 


BY If it appear on the return, that the warrant was to to, and 
the arreſt by one only, yet the return is good; for it is no ex- 


en in what relates to public juſtice. Rex v. Ree, 1 Stra. 117. 
A return made by the ſheriff, that the perſon arreſted was 


| reſoued out of the hands of the Bail, is bad; it ought to be out 


of his own cuſtody. ' 2 Term Rep. 155. 
6. Return of a reſcous is not traverſable, and the reſcuer muſt 
be brought into court to be fined. Barnes, 429- 
The reſcuer taken may be admitted to give recognizance to 


try the falſe return againſt ſheriff. 13id. 430. 


8. The ſheriff*s-return of a reſcue is of itſelf a conviction of a 
reſcue, and proceſs immediately iſſues from the crown, office 
be ans the reſcuer. Rex v. Pember, 1 Burr. 112 


9. C. B. grants attachment againſt the reſcuer on affidavit 
| always; B. R. ſometimes, but Amelie to require” a ene. en 
v. Paine, 1 Stra. 537. 
10. The exchequer will, on Wen al the attachment abs 
7 ſolute at firſt. Williams v. Evans,” Bunb. 181, © 


11. The attachment muſt” be returnable at's general return. 


12. On (guilty of a reſcue arb but i in no Aer cle af con- 


| tempt, the offender ſhall be | puniſhed without being examined on 


interrogatories; for the return muſt not has peg Ker! v. tpn 
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2 142. 10 dies Bete Wha is is; 3 ; and how -puaiſtable 


5 eu? pariſh; he was alſo archdeacon of the diſtrict in which the 


held, that this 22 non reſidence within the ſtatute 21 H. 8. For 1 


x. THE defendant, rector of B. in which FD is a good par- 
ſonage-houſe, reſided in another houſe of his own within 


whole pariſh lay; there was no archdeaconal houſe : and is was 


_ there being no archdeaconal houſe, he ought to have refided at 


"the parſonage; and bis own houſe, although within the arch- 
| e is not a reſidence there. Law v. Ibbetfon, 5 Burr. 2523. 
2. Where there was no parſonage houſe, an hi the 


abſented himſelf entirely; and did not reſide in the pariſn 


5 5 at all; it was held that he muſt reſide ſomewhere within the 
| pariſh. Wilkinſon v. Allett, Cowy. 429. 


* 


3. A ſequeſtration of a benefice, Van cure of ſouls upon a fri 
W is no excuſe for the non - reſidence of the incumbent; and 
L a leaſe Ks os FF 880 is avoided * A. non- 

„„ ee 


* 


SS. S 2 12222 Wd 


* 
1 - 


A 


F 


. by the ſatute 13 Eliz: c. 20. Da din. Ragers v. Mrs, S 


1 129. 


5 Arier of a chapelry, augmented by Queen Anne bounty, 
was held not to be liable to the penalties of the 21 H. 8. c. 123. 


for R | e v. e 4 Term ts 66 65s . 
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© Statutes. And Power of the Juſtices. 0 


2 this rioters are above the Number of eee the power of 

one juſtice” is very much enlarged by the act, {commonly 
called the riot act, 1 G. 2. c. 5. which is required to be read at 
every quarter ſeſſions and leet. By this act, on the tumultgous 
aſſembly of perſons to the number of twelve or more, every jul- 
tice, ſheriff, or under-ſheriff, and mayor ſhall, on notice thereof, 


reſort to the place, and read the proclamation therein particularly 
preſcribed ; and any perſon making ſuch oppoſition to the read- 


— 
—— *% 


"05 


1 19 vin. 237. | 


ing thereof, that it be not made, is made guilty of felony without 


benefit of clergy. And by /. 5. if any twelve or more ſhall con- 
tinue together by the ſpace of one hour after ſuch proclamation 


made, or after ſuch hindrance (having knowledge thereof), yr 


dual be W . 85 1 828 505 92 N 


: 0 Informations and 4 Iodifments, Good or not. 


Fi 1 hundred are not liable in an alkicn for damaged brought 1 7 
by the perſon injured by a mob beginning to pull down 

ts of ſuch a kind as to amount to 
9 within the ſtatute 1 G. I. c. 5. Reed v. Clarke et al. 5 Term 


| his houſe, Sec. unleſs the riot 


Rep, 496. In this caſe, the breaking of the plaintiff's windows 


by hPa becauſe he would not itluminate his houſe on a par- 
; ticnlar occaſion, was held not to be within the act. | 


5 


1 


2. If a mob riotouſly and by force demoliſh a gaol, by which 


the debtors. eſcape, the ſheriff or gaoler is anſwerable in an action 
on the caſe to the creditors, for their eſcape. e v. The Duke — 


ö 258 e e 
a Proceedings, Pleadings, and Verdi. 


1. AN order of juſtices for the levying of money. upon the 
23 inhabitants of an hundred under the riot act, directing 


that the money, when N ſhall be mu into the hands of a 
Vale 38 7 8 1 = oe LEE ears c 


5 |  Viots, 
3 fubjeQ to their further order, i bad. uh v. | The In- 
habitants of the Hundred of Halfshire, 5 Term Rep. 34 r. The 
money, ſhould be directed to be paid to 4. party entitled. 

2. A writ of execution, ſued out by the party who has 2 
damages againſt the hundred, and delivered by the ſheriff to the 
: a ne * a good foundation for an order to levy the Mount. 


3. The order for lerying the damages ought to de upon the in- 


- habitants of the towns, pariſhes, villages, and hamlets, pur- 


ſuant to Rat. 27 Flix. c. 13. and not upon the inhabitants of the 


-«« diſtricts and pariſhes” within the hundred. Bid. 


4. If fix perſons are indicted, two of them die untried, two f 


found not guilty and two found guilty, it is good; for it ſhall be 
5 ſuppoſed i it was committed by thoſe Who have not been tried, and 
judgment ſhall not be arreſted. Rex v. Scott, 3 Burr. 1262. 


5. To ſupport an action againſt the hundred for damages on 
fat. 1 G. 1. 2. c. 5. for the riotous demolition. of a houſe, it is 


not neceſſary to prove that twelve rioters were aſſembled at a 


time. Pritchett v. Waldron, 5 Term Rep. 14. Such an action is 
maintainable by a truſtee. in whom the legal eſtate is veſted for 


exiſting purpoſes, and 4 it 1 even . bare truſtee 9 2 
e term. Bid. in 0 
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I. A Plea, lenblag ate 5 to Fam: on {be baits of AY p 
; lic navigable rivers as a common law right, was held bad. 


Ball v. Herbert, 3 Term Rep. 253. | 
2. In an arm of the ſea, or püblie navigable river, a a ſubject was 
allowed to preſcribe for an excluſive right of fiſhery ; de nor 
ment was afterwards reverſed in the Exchequer Chamber u 
matter of form in the e 9 f Op v. Re 
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Bt flralt procure a perfon to rob D., and E. procures E., and the 2 
two take money and goods from D., it is not a robbery ; = wo. | 
Cannot be ſaid they were taken againſt his will. A 1 


if the property 
fear, it is no robbery, though there were ſufficient legal and rea- 


where forced from the hand of the owner, it was not 10. The 
fame diſtinction had been taken before in ChicÞs cafe, O. B. 
Der. 1781. 2 Eat Pleat of the Crouun, 703. See alſo Bikers 


| Huy to 8 with On __— __ by means of wo 
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10 Whats is or amounts to a b in reſped# of» . 


the A. anner, or Fe from whom. 


T ene 4 robbery is complete the moment the- property 
taken ; and therefore the immediate re-delivery of. it by 


| * tober will not purge the offence. Peat's caſe. Leach's Cr. 
| oy 266. 


If A., B., C., and D., in order to get the reward, agree that 


#755: Fofter, 121. | 
3. Yet if A. in order to apprehend a . Joey out 
in a chaiſe, and when the highwayman comes up, and demands 
his money, gives it him, and then 2501 it upon him, it is a rob- 


bery. rde cafe. Pofter, 129. 


4. To obtain money from a dae and 0 his will, by 
neatening to accuſe him of unnatural practices, amounts to the 
crime of eee Donnellys caſe. 2 Lrach's Cr. Caf. 229. But 

not taken by violence, nor parted with through _ 


ſonabfe ground for fear, as upon a threat to charge one with an 


_ unnatural crime. Reane's caſe, 2 Eaſrs Pleas of the Crown, 734. 


5. Taking in the pteſence is taking from the perſon; but in a 

5 Gal verdiCt it muſt be expreſily found that the party in the robs 5 5 

ry 117 preſent at the taking, otherwiſe it is only grand . 1 8 

5 Rex v. Francis, 2 Stra. 1015. ; . 
In Pluntet Horner's cafe, O. H. Jun. 1790, cor. Buller J. and 

Thomſon B., where the property, an umbrella, was ſuddenly - 

fnitched out of the hand of the profecutrix as ſhe was c_ 

along the ſtreet ; the court faid, that it had been ruled there abou 

80 years before by very high authority, that the ſnatching away 


from a perſon unawares conſtituted a robbery : but the law was 


now ſettled, that unleſs there was ſome Ruge to keep it, and it 


taſe. Leach's Cr. Caſ. 324. 
. J. If a bailiff hanideuff a priſoner, under pretende of carry carrying 
viol 


- extort 


* * 


„ 


eextort money from him, he is guilty of robbery. Gaſcoyne's caſe, be 


LY 
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1 Lach Cy. Caf. 313. e ß 0 

8. To ſnatch a lady's ear-ring from her ear, ſo that the ear is ww 

5 thereby torn through, is ſuch a taking by violence as will conſti- w 

. tute the crime of robbery; and although the intent be not com- p. 
N pletely accompliſhed, but the ear-ring is found lodged among the fa 
FN _  eurls of the hair, yet there is a ſufficient aſportation to complete the gi 
— —____ - __ offence. Lapier's caſe, Lach Cr. Caſ. 36. "Me 
SE 08 To obtain from a perſon his note of hand, by threatening 7 
55 With a knife held to his throat to take away his life, is not a fe- LR 
© Jonious taking of a note within the ſtat. 2 G. 2. c. 25. for it never 5 


Was of value to or in the peaceable poſſeſſion of ſuch perſon. wc 


Mr. Phipoe's caſe. - 2 Leach's Cr. Caſ. 1714. ne 
10. To obtain money by means of a threat to ſend for a con- 
ſtable to take the party before a magiſtrate, and from thence to bi 
pPriſon, is not a robbery; for the threat of legal 'impriſonment le 

ought not ſo to alarm any mind as to induce the perſon to part | to 
with his property. Knewland's caſe, 2 Leach's Gr. Caf. 833. to 
II. One Merriman, carrying his cheeſes along the highway in a ww 


. cart, was ſtopped by one Hall, who infiſted on ſeizing them for | | * 
Want of a permit (which was found by the jury to be a mere pre- N 
_ tence for the purpoſe of defrauding Merriman, no permit being 1 


neceſſary), and on ſome altercation they agreed to go before a 1 

magiſtrate to determine the matter. In the mean time, other per- wy 

_ ſons, riatouſly afſembled on account of the dearneſs of proviſions, fe 

and in confederacy with Hall, carried away the goods in Merri: „/ 
mans abſence. It was objected to be no robbery, there being no 

force uſed, but only larceny ; but Heum J. over-ruled the oba FF {71 

jection, and the jury found it robbery; and the jury alſo, found a 0 


verdict for the 1 ond Merriman, in an action againſt the hundred 


of Chippenham, on the ſtatutes of hue and cry; and, upon motion; 
for a new trial in Mich. 8 G. z. the court of K. B. were clearly 1. 
=: : - - dd d oi. WM ©: 
= 12. Robbery may be conſtituted, although the thing taken were - of 
E not really within the original contemplation of the robber, nor the 3 
5 bbject of his purſuit at - time. As where one Blackham afſaulted th 
a woman with intent to commit a rape, and ſhe, without any de- = 
mand from him, offered him money, which the priſoner took and | 'w 
put into his pocket, but continued to treat her with violence to > to 
effect his original purpoſe, till he was ipterrupted by the approach 2» 
of another perſon. This was holden to be robbery' by a con- 4 
fiderable majority of the judges; for the woman, from violence 08 
and terror, occafoned by the priſoner's behaviour, and to redeem | pr 


ber chaſtity, offered the money, which it is clear ſhe would not or 
have given voluntarily; and the priſoner, by taking it, derived | or 
* that advantage to himſelf from his felonious conduct, though FF m 

| ; his original intent were to commit a rape. 2 Zafs Pl. Cr. 112... 
13. During the riots in London in 1780, a boy with a cockade in << 


ul hat knocked violently at the door of the proſecutor Mahon, who | mw 
thereupon opened it, and the boy ſaid to him, God bleſs your bi 


ö e 


5 1 e remember the poor mob.“ Mahon told him to go along, 


on which he ſaid—* Then I vill go and fetch my captain. He 
went, and the mob, to the amount of 100, armed with ſticks and 


5 whatever elſe they could get, ſoon after came, headed by the 


priſoner Thomas Taplin on horſeback, having his horſe led by the 


fame boy. On their coming up, the byſtanders, ſaid — © you muſt 
give them money,“ and the boy ſaid “ now, I have brought my 


\ Ip always generous » Mahon then aſked the priſoner, how much“, 
who anſwered. half a crown, fir,” On which Mahon, who lin 


3 
I 


: before only intended to give a ſhilling, gave the priſoner the half 


crown. On which the mob gave three cheers and went to the 
next houſe. This was holden robbery. 2 Eg, Pl. Cr. 712. 


154. If a perſon, by force or threats, compel another to give him 
5 his goods, and by way of colour oblige him to take, or if he offer 
leſs than the value, this is alſo robbery. As where the priſoner - 


took a buſhel and a half of wheat, worth 85., and forced the owner 


to take 134d. for it, threatening fo kill her if ſhe refuſed ; this 


Was clearly holden to be a robbery by all the judges, upon a con- 


' ference. Rex v. Symons, Cormwall Lent Af. 1773- Bid. See alſo 
_ :Spencer's caſe, Bide + 


15. The priſoners threatened to bring a mob from Birmingham | 


_ (then in a ſtate of riot and diſturbance), and burn the proſecutor's 
houſe down, if he did not give them money, which he did under 


fear of that threat. Held to be robbery. Rex v. 5 & E. Cs 285 | 


1 29s Summer = 0s 755 hb 729. 


00 IndiQtment, and wes the Felon fhall have his 


_ Clergy.” 


19 Vin. 270. 
— 


«> the is of 3 and others, wha were indicted for a 
robbery near the highway, and taking 137. from the perſon 


_ H., a ſpecial verdi& was found; that J. H. went to an ale- 
5 Ace in Smithfield, and there was ſet upon and robbed. And all 
the judges at Serjeants*-[nn, on the 25th May 1705, held that 


though the indictment were ſpecial for a robbery near the high- 
wuay, and this in a hauſe was not ſo; yet as the ſtat. 3 Vill. & M. 
took away clergy in all robberies, the priſoners Jon not have their 


5 clergy. Fide 2 EaſÞs Pl. Cr. 785. 
2. Again in the caſe of Darnford v. . at t che O. B. 


G Hehe By nod Buller J., determined upon zhe ſame 
principle, when the robbery was in a houſe in a ſtreer hired by 


No , 


one of the priſoners for the purpoſe, but not inhabited by any 


one; and the indictment charged the robbery to have on come 
Sid op mitted i in the dwelling-houſe of that. priſoner. / | 
383 It is immaterial, in the caſe of robbery, whether the owner- 


ſhip of the houſe be properly deſcribed in the indictment. John = : 


was convicted upon an inditment which charged him with ro 


Rs Hue cp N in the barn of N oy” he fact was com- 


2 G3 | „ EO: mitted | 
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5 Sin a bite; but it did 1 


But on reference to the judges in Mar nao 1790s they all held 


| the conviction proper. 

: 4. Suſannah Fobnflone was conyicted on an indictment for rob- 0 
bing Richard Dicken in the dwelling-houſe of Ze/eph | 78 4d | 
Birmingham. The robbery was committed by the wi 

| Huſband's houſe, whoſe chriſtian name could not be proved. "Bn ; 
: ry in 228 term 793. 25 the N oo NOI PPS. 
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. | 55 LOC x (4) Sale for 8 3 upon * Semen, 


”= = _ though no Words direQng 1 it. 
8 air, Mt, Ar. Furt, Try ad ther proper 
e eee „ 


WED 22. | What hall be ſaid: A aiaaQion, and 6 8 


1. 1. AN agreew agreement between a debtor and his. creditors, that they 
- . cad accept à compoſition in lieu of their reſpectiye 
Allͤebts, to be paid in a reaſonable time, cannot be pleaded to an 
A2᷑ ion brought by one of che creditors to recover his whole de- 
mänd. If the agreement had been executed, it would have been 

"otherwiſe. Heathcote v. Crookſhanks, 2 Term Reg. 27. 


F 


2. A father permitting lands to deſcend in fee, if juſt of the | 


ſiame value with lands covenanted to be ſettled in tail, is a ſatigfac- 
„„ tion. 3. P. mt. 225. 1733. Lechmere v. Hart Carlifle. 
EL 3. A matter of leſs value cannot be a ſatisfaCtion of that whi 
4 - 4s of greater value; neither are lands of much greater value, 1 
- to a daughter, a ſatisfaction for a portion. id. | 
7: 4. Three thouſand pounds are covenanted to be laid out in ret 
_ *the money need not be laid out altogether upon one purchaſe, bet if 
laid out at ſeveral times, it is enough; and if the covenantor dies, 8 
3 purchaſed ſome lands which are {al to > defernd, 3 it is A 
r , es Mn.” LEN CE TY 
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5. _ A 1 a term was raiſed for abies portions, viz. 
10,060. with a proviſo, that if the father, by deed or will, ſhould 


5 [ag or leaye the ſum of 10,000/. to his ſaid daughters, it ſhould 


a ſatisfaQion : the father leaves land to the daughters of the 


| value of 10,000/., this is no ſatisfaction. 3 F. Wms. e e 
5 Chaplin v. Chaplin. | 


6. Money and land go in different channels, therefore ths one 


, cannot be a ſatisfaction for the other. Bid. 


J. Huſband on marriage ſettled 100. per annum pin money in s 
truſt for his wife for her ſeparate uſe, which becomes in arrear, 
And then the huſband by will gives the wife a legacy of 300]. after 


Which there is a further arrear of the pin - money, and then the 


faction of the arrears of the pin money due before the making the . 


. will. 3 P. Wis. 353. 1735. Fowler v. Fowler. | 
8. A. gives an annuity of 20/. to his daughter and the bei 


8 of her body quarterly without wy abatement; B., the ſurviving 
executor of A., gives to the daug 


ter of A. and her daughter an 
annuity of 200. by will, to be paid quarterly without any abate= 


ment, out of his freehold houſes in "Holborn; and if they die 
Without iſſue, then to return to the plaintiff his heir; and by in- 
daorſement upon the will with a pencil, ſays, © I hope the 201. will 


ce not be taken for another 20l. annuity, but to confirm the 20l. annuity 


her father f her and her daughter,” The indorſement is of no 


veight, but on the circumſtances the daughter of A. is not en- 
I to both annuities. 1 Att. 42 5. 1738. Heather v. Rider. 
9. Five hundred pounds given in a teſtator's lifetime, was held 


1 EnisfaQion for the ſame ſum left by his will 2 Ath. 48. 1740 
Biggleſtan v. Grubb. 


10, 4. gave a woman, who 10 ited with him, a bond fo 


| 2000). and intereſt quarterly during her life, and after her death to 
her children; but from the date of the bond to the day of his 


death, which was four years and a half, conſtantly maintained 


and in 1731 paid her roo/.z in 1736 he made his will, and gave 
all his lands in B. for à term of 200 years, mags Poms truſt to raiſe 


and pay within two years after his death to 4. MH. 200/.; and alſo 
deviſed other lands to the ſame truſtee for 300 years on truſt to 
pay 2000. to 4. M. within one year after his death. The executor 
of V. IL. paid ſome part of the bond to A. M. in her lifetime: 
the bill prays that the legacies may be conſidered a ſatisfaction of 
5 the bond, and that ber executor may refund what ſhe had received 
in part payment thereof. The Maſter of the Rolls conſidered this 
- ' a contingent legacy, and that therefore it was not a ſatisſaction of 
the bond. 2 A. 300. 1742. Nicholls v. Judſon. ; 
1342. Though it be a rule that a legacy greater or as great as the 
hs __—_ ſhall be 1 to be a . PR” m6 Ow there is a pre- 


1 ſumption | 


__ _ huſband dies; this legacy, being greater than the debt, is a ſatis= _ 


3 


5 her: Lord Harqwicke, Chancellor, Ld the maintenance to „ 
be in lieu of intereſt. 2 tk. 84. 1740. Llopd v. Carter. 
3 55 V. L. gave A. M. a bond for 300. and intereſt in 1728, 


 Satigfattioh 


1 8 the teſtator's i intent was otherwiſe, the court Jeans againſt 


the rule. 2 Al. 301. 1742. | Nicholls v. Jun. . 
13. S., by a 1 without any date, gives 10001. a· piece to 8 
Mary and Sarah Robins, and if either die before their legacies are Pp 

| Paid, the whole; to the ſuryiyor ; each of the legacies directed to ne 

remain in the executor's hands till the legatees attain 21. S. after- tie 
_ "wards enters into two bonds, one to Mary and another to Sarah, i 

_ reciting he was deſirous to provide for their maintenance; each of = ti 

the bonds was in the penalty of 40007. for ſecuring 2000l. pro- al- 
vided they marry in his lifetime with his conſent, or in caſe the 

ſurvive him: as the principal ſums given by the bonds are upon * 

- two contingencies, they ought not to be conſidered as a ſatisfac th 

tion of the E under the codicil. 2 Alk. . 14. e 1 
v. Robins. e 0 
14, A legacy to a daughter under the will of the e held 1 
to be ſatisfied oy giving her a marriage portion afterwards. Lid. de 
909 is 

15. A legacy to a creditor is 2 ſatisfation, if it be equal, or th 

exceeds the debt; Wine ile if Os > eee Bid. 1 

493. Me 

16. A legacy. of 10000 given under the will of 7. to the plain- 48 
tiff, not ſatisfied by the 5000. given upon her marriage in the te 
tator's lifetime. 2 Ark. 516. 1742. Shudall v. Fekyll, FF fu 
17. e by will gives to her ſervant G. Fool. to be paid her 2 

5 within three months after Vs death, and in another part, 7 71 * 

I giue gl. a-piece tothe reft of my ſervants, but not to G., becauſe F _ ch 
'*© have done very well for ber before, and by a latter clauſe gives or 
her lands in truſt to pay her legacies. Me, at her death, owed act 
G. 260/. on bond. On the circumſtances of the will, it was held, KF In 

that there was ſufficient to rebut the preſumption that the legacy Fl re: 

was given in ſatisfaction of the debt. 3 Ai. BS 1743+ Richard: 8 
en v. Greeſe., © „ 

1358. A legacy, which ought to be-deemed a fatisfaQtion, muſt | tin 
take place immediately at the teſtator's death, for a debt being due 
then, the legacy muſt be due too; and not being payable in this 
Kiaſe till a month after, the court Bela it no a 3 Atk, . ME 
1744. Carl v. Sewell. 5 OV 
19. In the caſes of Atta ion, one bens 4 is, chat it depends mm 

5 the intent of the party, and which way ſoever the intent is, that 0; 6 
way it muſt be taken. 3 4. 326. 1746. Deacon v. Smith. 5 
20. Deviſe of an annuity cannot be a ſatisfaction for a larger KW _< 
one granted before; otherwiſe if the annuity by will was larger BF © 
or equal; but if the teſtator was chargeable with two annuities,  H © 

- "and; devil an annvity equal but to one, it will not be a ſatisfac- . 
tion for either. 1 Yo. 263. 1749. Graham v. Grabam. c 
21. 4. agrees to ſettle 1000. per annum on his intended mike, M9. 

but falling ill, he deviſes 100/. per annum to her; recovering, he- ' i _ J.*5 
marries her, ad the ſettlement is carried into execution; ſne can Re, 

take 8 one N 1 EY 501. 1750. Seed v. Bruadſerd. 3 
85 oY | 6 „ Legacy 17 


Satiskaction. 


22. Legacy of a moĩety of a reſidue is no CatisfaQion for au | 
; anne the teſtator was ro pay under the will of his teltator. 


1 Veſ. 519. 1750. Barret v. Beckford. 
23. Deviſe of a reſidue of real and perſonal eſtate for life, is 
not a ſatisfaction for a ſum to be laid out in lands in fee by ar- 


ticles. 2 ſc 37. 1750. Alleyn v. Alleyn. 
2᷑3 . Houſes purchaſed in London cannot be ſaid to be a fatisfac- 


tion of a covenant in marriage articles, as farm houſes, which go 


1 with the eſtate may. 2 Veſ. 276. 1151. Pinnel v. Hallet, 
A debtor deviſes a much larger legacy upon a condition, 


5 which by a ſubſequent deed it becomes impoſlible to perform ; by 
the will, it would not have been a ſatisfaction, as it was for ano- 
ther purpoſe; but being freed from the condition by the deed, it 
is then a ſatisfaction. 2 Yef. 635. 1755. Matthews v. Matthews. 

26. It is . general rule, that a legacy larger than or equal to a 


7 Fry is a conſtruQive ſatisfaction; but any minute circumſtance _ 


is laid hold of to take it out of that, as it muſt be as certain as to 


the duration or commencement. Bid. See alſo 2 Att. 301. Nicholls 
v. Judſon. 3 Atl. 68. Richardſon v. Greeſe. 3 Atk. 98. Clark 


vi. Sewell., 1 Py. 519. 3 Pe jun. 5 ap. and 564. 8. P. 4 Vef. jun 
489. 8-P-- 


. A legacy to an executor excludes him Gon the undiſpoſed | 
ſurplus, but it is not at the ſame time a ſatisfaction for 4 You : 


: 2 Pef. 637. Bid. 


28. Michael Kencaid, 19th November 1720, drew a bill of ex= _ 


change on Lord Montgomery for 500/. payable to William Dundas 


or order, which was indorſed to the plaintiff. Lord Montgomery 
accepted the bill, but it was afterwards proteſted for non-payment., + 


3 April 1747 Lord Montgomery died, having by will deviſed his 
real eſtates in truſt to pay his juſt debts. Bill to be ſatisfied the 


500l. under the truſts of the will. One of the queſtions was, 


Shether x payment was to be preſumed from the great length of 
time, Per Lord Hardwicke, Chancellor. No pretence or proof 
e was made of any demand of this money; and though Lord 


f « Montgomery was greatly diſtreſſed with debts, and was charged 


py 8 


v in gaol for 120,000/., yet, in 1725, he was diſcharged'; I EZ 


* on the death of his father, had a very large eſtate, though 
TH ory incumbered. It was proved, that he kept a houſe and a 
e large family in Red Lion Street, was eaſy of acceſs, and went to 


| 6 places of public reſort. There is no pretence he was not able 


A © to pay ſuch a debt as the plaintiff demands; he paid his tradeſ- 
dc men's bills once in every year 3 and it is impoſhble to believe that 
61 the plaintiff, a merchant in London, during that time ſhould not 


«© apply to him for payment; and it would be dangerous to lay 


« down a rule, that if a nobleman or other. perſon is greatly in- 


4 yolved, a creditor may claim a debt after 30 years, though no 


= demand had been made of it, and the debtor was viſible, and to 


t be met with.” After making the above obſervations, Lord 


| - Haxdwicke declared the debt to be preſumed ſatisfied. Ambl. 231. 


I Way nt v. Earl . 


29. Portion 


» 
3 


' Snelscattion, 


29. Poxtinn, given _ a father by will ſatisfied bs 2 Gs 
| „ in his lifetime. Aml. 325. 1788. Watſon v. Kari * 
ä Lincoln. 
30. Deviſe to a "wife held to be a atiafaQtion for oor. 
40 466. 1764. Arnold v. Kempſead & us. See Villarco! 
. by Lord R Na 682. e v. Collier and others, 7 35. 
88 
1 Teſtator gave a how: to truſtees, conditioved that his = 


 ecutors ſhould pay 5000. to his natural ſon at 21, by will. he 


gave 15,000). to truſtees to pay to the ſon a maintenance until 25, 

And then to pay the whole to him with an e on mar- 
riage; this is no ſatisfaction of the bond. 1 Bro. 9 845 295. 
1783. Peacock v. Falkener. 


32. The value of a beneficial leaſe, granted toa 3 ſon, 


held not to be a ſatisfaction of, a. legacy given by the putative 
2 55 will. 1 N Ch. Rep. 425. 1785. ; Graue v. Earl . 


3 paying Ns 1 to mean to perform 9 


” Mt git of a legacy, unleſs there be ſufficient evidence to repel 

de preſumption. 2 Bro. Ch. Rep. 306. Elliſon v. Cookſon. 3 Bro. 
Cb. Rep. 61. S. C. 172. jun. ioo. S. C. 

34. A gift of 20,000/. to daughters, by a codicil to their father; s 

will, held a cumulative proviſion for them, without prejudice to 

1 claim of 20000. each under the father's marriage . 

2 Bro. Cb. Rep. 35 2. 5 29. Hanbury v. Hanbury. 

33. A bond by their brother, ſon of the ſettlor, for payment 1 

5 1058000. out of his perſonal eſtate, not a ſatisfaction of the claims | 

af the daughters under the ſettlement. Bid. 

23856. Gift of a reſidue is a ſatiafaction for money ſecured to. be 

= my by marriage articles. 2 Bro. Ch. Rep. 384. . Pearſon 

= organ. 

37- A portion, given alter a legacy, ſhall not be a ſatiefaRtion 


8 of it, Where it is expreſsly given in ſatisfaction of a different 


8 claim, or where it is given abſolutely, and the legacies under limi- 
we _ 1 1 Ch. Rep. 192. 1790. e v. Read, 1 * 
5 A 38. 1 legacy cannot be a ſatisfaction for ac as in  alunde, unleſs | 
85 5 exprefſed to be ſo intended. Ibid. | 


39. A father by will gives the reſidue to his three ngtural chil- | ; 


den equally; he afterwards gives two of them, being daughters, 
marriage portions : this is not a ſatisfaRion pro tanto. 4 Bro. Ch. 

Ke. 493+ 1794. Joh, v. Strong. Freemantle v. Benches, 5 Veſ. 

Jun. 79. 8. P. 

440. Members of a ' ſociety coyenanted mutually, that their 
| . ſhould receive annuities from the ſociety ; ; payment from 
f ſociety is not a ſatisfaction for a covenant in a ſettlement by 

A 1 5 aud to pay his widow an annuity in lieu of all claim on his 

perſonal eſtate. 1 Ye jun. gb. 1790. Rhodes v. Rhodes. 
441. A negotiable bill 25 exchange is not ſatisfied on q legaey. 
3 1 e 1797. Carr v. * 9 
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- Satisfaltion. 


pt IPA as, 1 8 
| a between the caſes of 7 5 and child, and thoſe f 
ſtrangers ; therefore circumſtances of difference, as that the legacy 


given by the parent is contingent, are laid hold of to prevent the 


V. 


Tay 43» DitinQion between a legacy and A reſiduary begueſt, as 


|  40:the preſumed ſatisfaction by the advancement 2 a portion, the 
75 7 Fram the former does not ariſe from the latter. 


V of. jun. 19. 1799. Freemantle v. 


3 A provision by marriage ſettlement, in —— bar, and ſatis» 


faction of all dower or thirds, which the wife might otherwiſe he 


5 entitled to out of all the real and perſonal eſtate, held to bar her 
| Intereſt in what was not diſpoſed of by the will of her huſband. 


. 6 Vel. jun. 365. 1804. Druce v. Deniſon. 


45. 


Upon a queſtion o preſumed ſatiafaction in a bard caſe, 


| application of the als of {atalaBion. 4 Vo. Ju 483. 1799+ 


| the court of Chancery gave "the executors leave to bring an action 
upon the bond, but would not direct it. 6 Fig Jun: * 180 5 
v. 1 Sony v. . | I 
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ü (8) Pr 0 A ia Plea . | . . 


: „. PHE defmdae dhd ir thy rl open 3 

| fore the time Amn him by the :judge's order for wr 
_- FRE pts and the plaintiff Ggned an interlocutory judgment, 
_  andſued out a fir 


ecutor 


upon the at. Will 3. c. 11. /; 6. to ſhew cauſe w 
thould,not.he 2 and a It was — to 


| er akide the proceedin on he ground that the uit abated by © 
A 1 of the 06 — ore interlocutory 8 was 
| Ggned, votwithſtanding the rule to plead was out, and 


Sihert v. The Executor of General Ruſſell, Mich. g.. 3. was — 


. 
— — for pleading was expired. Lord Hardwicke and the court 


5 to revive a former 
ebe of i fume Bien tha if te 2 


it appeared the general died at Bath a day or two be fore the 


- bang the ſuir pen Proceedings ſet alide as irregular. Wa 


5 Wy: 


1 Wil. 31 
ere 2 Fee dies after à writ of i inquiry executed, 


Ie. 


V. Squthcatt, I Will. 243: 


.thereypon againſt the defendant's e- 


fore the return 1 the /ci. fa. againſt 2 wht | 
be to ſhew.cauſe why the damages ſhould N W 


* - 


92 5 
agreed not to wr a writ of errror in that former action, fuch 
Agreement ſhall bind his executors upon the ſcire faciat being 
brought againſt them. Executors of W vs 196 v. Nuzt (in error), 
1 Term Rep. 388. 

4. The 8 9 Will. 3. 6. 11. giving fe” in all foits of ſeire 
8 fociar does not extend to a /cire LE to repeal a patent proſecuted _ 


2 . ; 
f : a SN 6 ; wo 


5 on de Faclas, - 


in the name of the king. The King v. Miles, 7 Term Rep. 367. 
5. Scire e 18 to be made returnable according to the 


nature of the original ſuit below, as, if the original ſuit was re- 


turnable on a day certain, and the ſci, fa. on a general return, or 


vice verſa, the ſci. fax may be quaſhed « on motion. £4. a on 141 7: 


1 Stra, 604. _ 
6. If the original plaintiff dies edt error, his executor may 
. have fire faciat quare, Mc. out of C. B. before record tranſcribed z_ 
after, out of B. R.; and plaintiff in error may have ſeire facias ad 

- *audiend. out of F. R. againſt executor. Barnes, 432. | 

7. Where a judgment was entered for fecuring 'the payment | 

of an annuity beforethe ſtatute 17G.3. c. 26. which enacts, „that 

before any execution ſhall be ſued out or action brought, on any 

| ſuch judgment already entered, a memorial of the deed, bond, 


inſtrument, £-. ſhall be enrolled/i in chancery,” a /cire facias, iſſued 


after the act to revive: the judgment, was ſet aſide for want of 
| ſuch a memorial, becauſe it was an action upon the judgment, and 
therefore within the ſtatute, I Term Rep. 267.8, Fenner 5 


- Evans. 


8. There muſt be a rule on the Of) fa. quare executio,. r. W 

there can be a rule to aſſign errors. Mar/balv. Cope, 2 Stra. 917. 

9. If the defendant in error from C. B. into B. R. give an eint 
" © rule to certify the record, the record may be certified in leſs 
time, though the rule expire in vacation; and a ſcire facigs-quare 
 executionem non having been iſſued immediately. upon the record 
- on certified, returnable the firſt day of the following term, the 
| defendant may ſerve the plaintiff in error on that day with a rule 
to appear to the /cire Faciav, and a rule to win ad error.  Sambridge | 


v. Houfley, 2 Term Rep. 17: 

10. Tt is irregular to rule the plaintiff in error to aſſign errors 
before the expiration of the rule to $a to the ſe. fo. James 
v. Staples, 6 Term Rep. 367. 


es. boo being entered on a bond to focus the quarterly 


payment of an annuity, and a Ff. fa. pee iſſued for the arrears 
of the laſt half year, a ſerond 

next quarter without reviving the jud ment by ſeire faciat. Holt 
v. Whalley, 1 H. Black. 297. 8 y 1 28 


12. A ſcire facias on a judgment muſt purſue the terms of the | 
judgment. Therefore where an executor pleads plene admini- 
Atavit, and the plaintiff does not take iſſue on it, but takes a judg- 
ment of aſſets quando acciderint, the /cire facias on that judgment 
muſt only pray executipn of ſuch #fſets as have come to the exe- 


| Eutor's hands ſince e the 9 W ; and if it pray e execution 


1 


fa. may be taken out for the 


of 


0 Facias. 


66 aſſets TRE without confining it to that dme, it caliive he 
ſupported. Mara v. Quin, 6 Term Rep. 1. 


13. A ſcire faciat mult lie in the ſheriff's office the laſt four . 5 


days before the return. Forty v. Hermer, 4 Term Rep. 583. 


14. Rule niſi to ſet aſide execution for want of /cire 5 8 
revive the judgment; it appeared that the whole delay had ariſen 


on the part of the defendants by bills in Chancery for injunctiont, 


| "and by obtaining time for payment, &c. And the court were una- 


nimous, that the rule of reviving a judgment of above a year : 


« old by a /cire  facias before ſuing out execution upon it,“ which 
Was intended to prevent a ſurprize upon the defendant, ought. 


not to be taken advantage of by a defendant who was ſo far from 
| being ſurprized by the plaintiff*s delay, that he himſelf had been 


_ trying all manner of methods whereby he might delay the plain- 


tiff; and therefore they not only diſcharged the ee diſcharged En 


it with coſts. Bid. 


15. A plea to a ſeire facias muſt. conclude, 5 if the plaintiff. | 


| ought to have or maintain his action. Grey v. Jones, 2.Wilf. 251. 


' - 16, Declaration may be entitled of the term generally, though 


the fa Jos is returnable the laſt term. Ward: v. e 3 EI 
154. 


- injundtion, and afterwards taken out teſted the laſt day of _ 
_ ſubſequent Michaelmas term, it is irregular, without a fei. fa. A 


writ of error is matter of record, which the court can take mater | 
bf, but the injunction is not. Winter v. Lightboiend, 1 Stra. 301. 

138. To a ſcire facias on a judgment the defendant can ad: z 
nothing in bar which he might uae . to the en e 5 


Cool v. Jones, 2 Cowp. 728. 


19. f a /cire facias is brought upon a. e and exebu- . 


tion is awarded, there may be another fete fe 1888 the ſame re- 
e 1: Comyns's Rep. 32. 


20. A ſci. fa. was brought by baron and feme upon a Judge 5 
ment recovered by the feme while ſole, and after execution 
1 the huſband dies, a right is attached in the wife. . 31. 

21. If the plaintiff i in an action, after judgment and a writ of 


error allowed, become bankrupt, his aſſignees cannot ſue out 2 
| ſc. fa, in their own names to compel an aſſignment of errors till 
- ſome judgment be given, and then it muſt be done immediately 

aſter ſuch judgment; but they ſhall go on with the writ of error 
in the bankrupt's name till Judgmenr. 1 i erm Rep. 463- Vide 
3 Term Rep. 487. 

22. Where a ſire . iſued againſt B after the beiten of all. 
the partnerſhip goods upon a judgment and execution againſt A. 
and the ſheriff returned nulla bona, it was Holden a falſe return. 
King v. Manning, 2 Comyns, 619. 

23. A man cannot plead to a ſcire FI matter: hh elde i 
or abates the writ. Phillips v. Fowler, 2 Comyns, 525. | 


24. The huſband cannot have execution for the coſts on a plea | 


Ys of coverture * a "i fa. Dy 637. 


25. Execution 


17. If on judgment of 8 8 execution is opt by 


e 1 
FA . - 
* ” 5 


. | Sti t Fare 
423 Aon will not be permitted to iſſue on a Jet. fa. to wh 
Vive an old judgment, till a ſeire feci returned, or an. affidavit or 
_ ni6tice.. 2 # Flack. k. 1140. | 
26. Fifteen days between the zeſt ad return of two feire = 
is ONE is —— v. TIRE, I as 53+ © 4 


5 | Gents un Ehured, — 
— TY Adlon and ee 172 

8 — 3810 K for above Go years of x pew in — on 
8 5 held not to be a ſufficient title to ſupport an action on the if 
caſe for diſturbance in the enjoyment of it: it being neceſſary to 100 

| por 2 preſcriptive right or à faculty ; and it muſt be claimed as K apre 

: DES» - appurtenant to a meſſuage in the pariſh. A faculty to a man and KF doe 
mmi heirs is bad. Stocker v. Booth, i Term Rep. 428. vo. pay! 
L „ 2. Where, upon the rebuilding a church, a ciriais pew was | Ca 
aſſigned, by the rector and churchwardens, to A., who enjoyed ti prio 

undder that title for 36 years; the court preſumed the poſſeſhon tee v. þ 

have been given him under ſome immemorial right appurtenant M73 

td his meſſuage. Rogers v. Brooks, 1 Term Rep. 471.(note.) Mm my 

3. Upon a libel in 1 the conſiſtorial court for aer the Lec, 

_ Plaintiff's right to a pew, the court adjudged the right to be in 4 

the plaintiff, and admoniſhed the ee. not to fit in the pew; cout 

1 the court of arches reverſed the ſentenoe, but admoniſhed the de- ' forn 
NV _ _ fendant not to uſe the pew again; theſe ſentences were held not - wik 
5 - eoncluſive evidence of the plaintiff's right in an action for a dif || © the 
Ee rome between the ſame parties. Croft v. Salter, 3 Term Rep. bon 
nF b deat 
: = In an action for diſturbance in a pew againſt a ſtraiger, the debe 

1 75 13 need not lay, nor prove that he repaired it, for poſſeſſion cove 

© .,__Is ſufficient; aliter in a diſpute with the ee Kenriekv, but 

8 * I Will. 3 a6 kene 

8 A "Where the plainti; in at aden ayatalt « wrongdoer, in 2 this 

5 e pew in the church in the poſſeſſion of the plaintiff, proved unin- pon 
5 terrupted poſſeſſion from the building of the church, 30 years 2 
TV ago, to that time; the court held, 7 re he could not recover | 5 
upon this, as annexed by preſeription to his antient meſſuages pay. 

for the preſumption ariſing ae, length of poſſeſſion is rebutred pen 

by ſhewing the commencement of the right. v. — jaw 

. — 5 Term BOT" ore | 2 5 6 

; ; Fact. 
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[B) Relief againſt. them, in reſpect of the Con- . 
ee bo © oa Ra ⁵ m 


» 


* 


/ x. THE court will not eaſily ſet aſide a ſecurity made under a 
I decree, and approved of by the Maſter. 3 P. Wms. g. 
"N34 Millr 'v. Banks, © © „„ 
2. A. treats for the marriage of his ſon, and in the ſettlement 
on the ſon there is a power reſerved to the father to jointure any 
wife whom he ſhould marry in 2004. per. ann, paying the ſon 
_ rooel.; the father treating about marrying a ſecond wife, the ſon 
agrees with the ſecond wife's relations to releaſe the toool. and 
does releaſe it; but takes a private bond from the father for the : 
payment of this rooo/., equity will not ſet aſide this bond, be- 
_ _ caufe it would be injurious to the firſt marriage, which being 

| ap ts time is to be preferred. 3 P. Wms. 66. 1730. Roberts 
3. Any voluntary bond is good againft an executor, though to 

be poſtponed to a ſimple contract debt. 3 P. Wms. 223. 173%. 2, 
Lechmere v. Earl Carli. „ 5 Ho 

4. A. having a wife who lived ſeparate from him, afterwards 8 
courted and married another woman, who knew nothing of the 

former wife being alive; but it being diſcovered to the fecond 
wife that the former was alive, A., in order to prevail upon 
the ſecond wife to ſtay with him, ſome years afterwards gave a 
. bond to à truſtee of the ſecond wife to leave her tool, at his 
death, and died, not leaving affets to pay his ſimple contract  * _.. 
_ debts; if this bond had been given immediately upon the diſ- 5 
covery, and they had parted thereupon, it would have been good; 


but being N in truſt for the ſecond wife, after fuch time as ſne 
knew the firſt was living, and to induce her to continue with A. 
this was worſe than a voluntary bond, and was decreed to be poſt= 
poned to all the fimple contract debts. 3 P. Vt. 340. 1734- 
OO 
F. A bond payable by inſtalments, the obligee, upon breach of 
payment at the firſt inſtalment gets judgment on the whole 
penalty; on payment of the money due and coſts, even a court of 


law will relieve the obligor. 1 Ah. 118. 1744 E parte 


6. Where plaintiff, an executor, had pleaded at law nan eff 
 faRumto an ackion upon a voluntary bond of his teſtator's, equity - _ 
could only relieve him againſt the penalty, upon pay ment of 51 „ 
jj Cr 


picion of fraud in this caſe, that two ſeparate bonds ſhould be 


* 


4 4 
* 


: 
* 1 
n re * 


A 


cipal, intereſt, and coſts, 


23859 


Securities 


afſets.* 1 Att 204. 1737. Ramſden v. Ramſden. 


7. Lofd Hardwicke Chancellor, thought it a very ftrong ſuſ. 


2 


given upon the ſame day for different ſums, and one of them juſt 
double the penalty of the other, where one bond for the whole 
for was the moſt proper and natural method, and therefore di- 
rected an inquiry before the Maſter, as to the confideration of the 


— 


bonds. 2 Ark. 1). Nov. 1739. Read y. Read. 


8. A ſchool- boy contracts a debt of 59/. for burgundy, cham- | 


paign, claret, c. with G. a victualler, in five months time; in a 
few days after he came of age. G. prevails upon him to give a note 
for the 594. without producing any account, or delivering him a 
April 1740. Hobart v. 2 ) 

9. Two perſons, executors'and trüſtees under a will, would 


not prove the will, nor ſuffer the cgfui que 7ruff to take out letters 


of adminiſtration cum teffamento annexo, till he had executed feed, 
by which 


* 


to the plaintiffs. 2 Aik. 58. O4. 1740. Aylife v. Murray. 


F 


_ the bill to be taxed, though it had been adjuſted and allowed 17 
ears, and ordered. the judgment and. ſecurities to be delivered 
Ap. 2 Ath. 295. 1742. Drapers' Company v. Davis” © 


* 


3 : 


* 


# 


10. A ſolicitor having taken a judgment of his client for 40e/. : 
whilſt the cauſe was depending, and alfo ſeveral extraordinary 
charges appearing in his bill; Lord Hardwicke Chancellor 9 8 x 


11. A ſolicitor makes an abſolute. conveyance to h 


{3% 


- huſband: the conſiderations expreſſed in the deed,” are fer /ervices 
dune, and favours ſhewon ; the bill was to ſet alide the deed as ob- 
tained by fraud, the deed ordered to ſtand for a ſecurity only for 


ſuch ſum as was juſtly due to the defendant. 2 Atl. 296. May 


"1742. "Sir Wm. Saunderſon v; Glaſs oO 
132. A mortgagee, where the mortgage was only four and a 
half per cent. compelled the mortgagor to turn the | | 
principal at five per cent. at the end of every ſix months, and at 
the time the mortgage was paid off, inſiſted on an advance of fix 
months intereſt, over and above what was due; the bill was for 
relief againſt the mortgagee, and to ſet aſide the grant to the de- 
_ - fendant of the place of ſteward to a manor of the plaintiff's, as 
obtained by fraud, which relief was granted. 2 Ah. 330. 1742. 


Therahill v. Evans, 
13. Lord Rivers, by 


1728 they agreed to part; by a deed of ſeparation the huſband co- 


, Yenanted to allow her 14/. per ann. out of his own eſtate, and 244. 


es 1 


s, without regard to his having affets of 
not, the plea of non-e/? factum being conſidered an admiſſion of : 


bill; note ordered to be delivered up to be cancelled. 2 Ath. 34. | 


he was to pay 100/. to one executor” and 2088. to the 

5 other, within fix months after they mall hat exhibited an inven- 

 .. __ "tory. Lord Ha#dwicke declared the deed was unduly obtained, 
and decreed that no allowance ſhould be made for the ſaid ſums - 


1, A ſolicitor makes an able ance to hifiſelf of 
1000. from the plaintiff's wife, whilſt ſhe was parted. frö her 


he intereſt into 


- ill, gave an annuity of 500. to the plain. 
tiff, who afterwards, in 1726, married the defendant Fier: in 


f- 


* * 


2 8 . 


7 
7 2 if 
br te; 
: 5 S 
8 
* 


wWofe 60 be paid ns y out eds che annuity. of 0% 1 121 5 


A2 Feat to his ka I by the plaintiff, for her maintenance, to be 
5 paid quarterly. The bill was againſt the huſpand and Stephens, a: 


© creditor of his fince the execution of the deed of ſeparation, to 


have the truſts of tliat deed performed; the court decreed ac- 
cording to the prayer of the bill againſt the huſband: but as to 


Stephens, directed that he ſhould not be compelled to releaſe his - 


claim upon. the annuity till the plaintiff had paid him his debt, 


: the court being of opinion, that the confideration of the'deed was 
not good againſt the creditors of the | huſband. 2 th. 511. 174². 5 


7 Fityer | v. Fityer and Stephens. 
134. Plaintiff, Hannah W vodbouſe, and defendant; bn ane 
on a courtſhip for ſome time contrary to the wiſhes of plaintiff a 
father; in January 1782, the following bonds were evecuted be- 
tween them, viz. a bond from tlie plaintiif in the penalty of 600. 


et with condition, that if ſhe, the aboye bounden Hannah Wood- 


© houſe do, on or before the expiration of 13 months after the de- 
. © ceaſe of her father, eſpouſe and marry the above-named: Ralph 


4 Shepley, (the defendant) if the above-named Ralph Shepley will = 


Cd = thereunto aſſent, and the laws of this realm permit the ſame 3 or 
« if it mall happen that the ſaid Hannah Woodhouſe ſhall not nor 


. will marry the ſaid Ralph Shepley as aforeſaid, but ſhall happen. 
40 to marry with ſome other 55 chen the ſaid Hannah Nd. 
4 Jouſe ſhall and will well and truly pay or cauſe to be paid unto the 
e ſaid Ralph Shepley the ſum of 5007. at or immediately after failure 


. of fuch marriage : but if it ſhall happen that the ſaid Hannah 


* Jadhouſe ſhall die before the time limited and appointed for 


tet the ſaid marriage, then if the ſaid Hannah Woodhouſe ſhall leave 
and give the ſaid Ra/ph Shepley 10. as a token of her love to 
e buy him a ſuit of mourning, then this obligation to be'void.” 


A bond from him in the like penalty, with a fimilar condition as 
to his marrying the plaintiff; and, „ in caſe of his marrying. 


c another woman, then he coveninted and agreed to forfeit; ſur- 


4 render, and yield up to the ſaid Hannah Woodhouſe, for her own 
& uſe all his real and perſonal eſtate, but if he ſhould die before 


e the time limited for the ſaid marriage, then the faid Hannah 
_ * "Woodhouſe was to have for her own uſe” one half of all his real 
_ «and perſonal eſtate.” Aud on the ſaid laſt menti 

there was an indorſement' by the ſaid Ralph "Shepley to ſettle upon 
the ſaid Hannah Woodhouſe a aj dower, according to the por- 


tion ſhe ſhould have. On a bill b 27 Hannah Woodhouſe to be re 


| Hieyed againſt this bond, Lord Hardwicke was of opinion, that 


the plaintiff was entitled to be relieved, and declared, though none | 


of the circumſtances ſingly might prevail to overturn” the bond, 
yet they were ſufficient together: but the chief of them was, the 
.- encouragement this might give to diſobedience, and the fraud on 
parents: and on the — decreed it to be delirered up to be 


= , cancelled. 2 4th. 535. March 1742. Woodhouſe v. Shepley.” 
15. Bill, after an acquieſcence of five years, and after a mo- i 


3 | | ther's death, aga 
" 


8 


| her N * to 1225 releaſes aſide, as 


[5 
bond 


unduly 


 unduly-obtainad by her, and for an account of his father's and, | z 
grandfather's eſtates, and to be paid his full ſhare. thereof; the KF *' 
procuniag”releaſes. from: a perſon. were, upon. bis coming 5 
_ of age is always 2 cucumſtance. to create ſuſpicion, but there is 6 
nao pasticalar impoſition charged 3 the defendant's means, © 
_ and therefore the court would not determine as to the unfairneſs 

of the releaſe, till the Maſter had taken an account of the father's - 
_ perſonal ellate. 3 LE 423. 746. Steadman v. Palling.. 5 ly 
i, The Court will not determine bonds to be voluntary, if m 
they de net exoctly tally with the ſum given for them; but if the N 
contract was fairly entered into bal Py circumſtance of k . 
7 A deed. executed by one juſt after coming of age to an 
Went conveying 2. reverſion for 180/. when-a bounty or gift only 
dpi intended; but no fraud; the deed was not abſolutcly re- 
 _ _ ſoinded, but che agent was decreed to releaſe the covenants. 1 J. 
JJV 
18. Bulk lies for creditor by elegit to ſet aſide a fraudulent con - 


 veyances whether he could recover at law ot not; and a convey- that 
aner 4s fraudulent, if without delivery of paſſeſſion, though part 
2. real conſideration. 2 Ye. 51.. 1750. Bennet v. Muſgrove. 22 
ig ., aged thirty, borraws gol. on bond to pay 19,000), if 21. 
be ſurvives B. aged 78; 4; ſurvives a year and eight months, ance 
- having on the death of B. confirmed the bargain by à new bond, mY 
De treely, and paying part; the court refuſed to give relief,.cx | © 7: 
det tothe penalty. 274. 126, 1750-1. Earlof Cheflerfield Jin 
2. Bill to ſet aſide a bill of ſale of plaintiff's prize-money, | 
made for 1504, and a ſubſequent agreement eonfirming it, The 1450 
original ſale was to Dr. Nenniſon, a phyſician. at the place, where 
the prize was brought in, and where the plaintiff was then ſick; e. 
_ the ſecond agreement recited. the bill of ſale, for 150). Herling: 2 


ſttzben recited that a hill in Chancery had been filed to ſet it aſide, 2 
Which the plaintiff agreed ſhould be diſmiſſed with colts; and in | 9 
-- canfideration of Gol, paid or ſecured to be paid, the plaintiff con- 775 
_ * Grms and cltabliſhes the bill of ſale, and renounces all claim on 24 
account of the prize or other demands, and-all ſuits at law r is 
equity, and ſecurity was given the ſame day for payment of the 
Sol; the confirmation was ſet alide. 27. 282. 1761. Taylour 
WR od fa one aft ad 
21. An allignment of a failor's prize-money at a great under- 3 
| value wis ſet afide for fraud, but allowed to fiand as fecutity for f 2 
what eras really adranced. 2 Fo 547. 4754. How v. Weld N py. 
„ 28. Gearge Green, valet to the plaintiff, prevailed on his maſter | f 
 to;convey an eſtate to him on pretence of qualifying bim to kill 0 
game, and though there was 2 formal hvery of ſeiſin, yet he never 1 1 
das in the poffeffon, and the rent was paid to the plaintiff, who f n 
afterwards fold that eſtate, and conveyed another to Georg 


| 8 | p . : > + oo 7 : . 
x #- . 8 * 
* f 1 4 
* La. . We: " a 0 


: 


- letter under the plaintiff's own hand, deſiring to have 3500/. 
inſerted in the deed as a conſideration; then the plaintiff makes a 
mortgage of his whole eſtate, in which George Green was not con- 
ſidered as owner and the pretence of mortgaging was to enable the 
plaintiff and George Green to travel and to learn the languages for 
that purpoſe. "The money raiſed by the mortgage was $600/, of 


I 


2 


1 - 


which 3000/7. was paid to George Green and his wife: 1000. ts 
Thomas the brother of George Green, and 1000/. to William Lock, 


the attorney employed in the mortgage, but in truſt for the ſon - 


of the ſaid William, who alſo'got from the plaintiff two promiſe 
ſory notes for 105/. and 123/., the one for procuring the money; 


the other for his bill of coſts. Plaintiff. Gled his bill for relief, upon 
the grounds that he was weak and liable to be impoſed upon, and 


that advantage was taken by an artful ſervant. 2dly, That this 
conveyance was made and the money paid on a fictitious con- 


ſideration, now ſet up as a gift. The court ſet afide the convey- 


ance, and ordered the defendant to account. 2 Ye/. 627. 17555 
Bridgman V. Green, NO | 3h 4 f | 


23. William Petty made a ſecret conveyance of ſeveral eftates.. 


to his daughter, who was married and had awortion,” and was 


joiotured. He kept poſſeſſion of the eſtates and the deeds, and af- 


terwards by his will deviſed theſe eſtates, Held the deviſe was 
good z the conveyance being kept ſecret, and he continuing in poſ- 


ſeſſion of the eſtate. There was evidence that he made the con- 
veyance to avoid being ſheriff of London, by putting the legal in- 
tereſt out of himſelf, and thinking by that means he might ſwear 
to his want of og 1 3 but it appeared he did not take the 
the: fide for not ſerving the office. Ambl. 2644 


oath, but paid 5 
1775, Birch v. Blagrave. _ 


24. Grant of a reverlionary.rent charge, after the death of the 
plaintiff's father (who was old and infirm). upon unreaſonable 
terms, ſet aſide; but to remain as a ſecurity for the money really 
advanced, and coſts to be paid a yo redeeming a mortgage. 1 Bro: 


Ch. Rep. 1. 1778. Gwynne v. Heaton and others, 


| continued to be paid to the plain- 
tiff. Theſe conveyances were executed at ſuch time as George 
| Green had got the plaintiff to live from his wife, and importeg on 
' the face to be in conſideration of 3500, but no money was ever 
paid or intended to be paid; and on the defendant's part was read 


| in conſideration of his delivering up that, and upon the fume ro 
' tence as before, but the rent ſti 


25. An annuity purchaſed for four re eurer. on a life of =” 


30 years, ſubject lightly 2 the gout'; ſet aſide for inadequacy of 


1 


conſideration. 2 Bro. 


Rep. 167. 1787: Heathcote v. 
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26. 4. haying an eſtate in fee of 6000. a-year, and being te» 
nant fot life without imprachment of waſte of another eſtate of 
g oool. a- year, with the reverſion in fee after an eſtatè in tail male 
in B. his only ſon by a former marriage, became indebted by 
mortgage, annuities, and otherwiſe to the amount of near 

190,000/. A. and joined in con vt ing both eſtates to truſtees 
, | Dk „ = : £ ifs | upon : 
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a upon truſt by ſale i or mortgage, fale of t V rents 
profits, to pay debts, and to apply ſo'much of the rents and pro- 


nis of what ſhould remain unſold, as ſhould ſeem meet to them, 


das a ſinking fund, and to pay the refidue to A., and to ſettle the 


_ remaining truſt eſtates, ſubjeQ to an annuity of 10007. to E. for 
tte joint lives of him and. A., or gh for life without impeach- 
ment of waſte, with power to leafe for 


21 years only; remainder 


dsc truſtees to preſerve, c. remainder ſubje& to a jointure tothe | 
wife of A. and portions for children by her, to the joint appoint- 

ment of A. and B. in default thereof to the appointment of B. 
- * Curviving; in default thereof to B. in tail mate; remainder to the 
' _ other ſonsof A. in tail male; remainder to B. in tail; remainder 


d che daughters of A. in tail, with croſs remainders ; remdinder 


0 B. in fee, with powers of leafing ; and full powers of manage-' 


ment in the truſtees, and a proviſion for the appointment of new 


'- _ eruſtees, as vacancies ſhould happen. The truſtees raiſed 50,000), 


by mortgage of che ſettled eſtate, which they applied to the debts, 
and they paid 2500/. a-year to A. and lool. a-year to B. from 
tthe date of the ſettlement. Upon the bill of A. to ſet aſide the 
- _ deed, except the truſt for the debts, upon a general charge of 

fraud, miſapprehenſion, and miſrepreſentation, or to controul the 


management of the truſt, and for an account againſt the truſtees; 


che court held, firſt, that the deed could not be ſet aſide 22 | 
ates in 


2 for fraud ; nor under this bill totally; for then the prior e 


- © "27. Upon a deed of com 


the ſettled eſtate muſt be re-veſted clear of incumbrances. A. 


being under covenant to exonerate, and the mortgagees who muſt 


either conſent to change their ſecurities or be paid, were not par- 


ties. 2dly, That general charges of fraud required no anſwer, 


and could not ſupport a decree; that upon the evidence there was 
no fraud or miſtake; and that B.'s joining to ſubjeR the. ſettled 


eſtate was ſufficient conſideration. 3dly, That the court would 
not interfere with the truſtees, there being no miſbehaviour; and 
that the payment of the annuity to B. was good. The bill was 


therefore diſmiſſed with coſts; and the truſtees having been always 
ready to account, the court refuſed to retain it for that putpoſe; 


| but. without prejudice to a bill for thit only. 2 7%; jun. 391. 


1794. Mfyddleton'v. Lord Kenyon, © 


4 0 


. __eceiving notes for the dividend upon the remainder, and bonds for 


die remainder of his debt beyond the amount of the dividend. 


8 
* 
1 
£ 
„ 


Upon the bill of the debtor and a crediton, party to the deed, the 
_ onds were decreed to be delivered up; but the court was of 
© opinion the defendant would be entitled to the benefit of the 
notes, after all the truſts of the deeds were ſatisfied, though not 


: 


s againſt the ereditors; and directed an inquiry as to that reſery- 
ing the queſtion. 3 Ye. jun. 456. 1797. Eaftabrok v. Scott. | 
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imber, ot by rents and 


5 tion, one creditor Was prevailed | 
upon by the debtor to repreſent his debt below the real amount: 


| Securities, | = „ _ 


: 
ar 


” 


© Relief 1 0 d ME ik given. a ben. Were 5 
. . 555 ingly good Conlideration.”” . | 


1. AN; annuity was granted by the late Dule of Wharim to . 
5 Tung, in conſideration that the public good is advanced f 
. by the encouragement of learning, ank im conſideration like wiſfe 
ol the love he bore him; this is not a Tegal- conſideration, nor 
valuable in the eye of the law. 2 Htt. 153. oe 4 Suu v. 
Type Attorney-General... 7 2 3 be gre N . A 
21. Bond by A. in 1920, for Payment of {40 eee 
after his father's death, if he ſurviy d; otherwiſe to be void 4 the 
father then 70; be dies in 1731 'the ſod died in 1734: the h 
court relieved againſt the penalty only W ne proof of im- 
fſition, but very ſuſpicious circum nces. 1 . 122. 1745. 55 
_ Hill v. Caillovel. | = 
23. A bond was given as a 1 57 2806 iulluenee over - top Fen 
_* another? g eſtate; for the. ok efit'of tlle öbligor; and was decreed —— 
to be delivered up, but" w ot coſts. 1 276. 1749. De- 
henham v. Ox. © | 
* 4 The plaintiff'w was preſetted to the living of OE by the 
_ defendant, and previous thereto gave a general bond of refigna- _ 
tion. After the end of fix years, on three months? requeſt, action 2 — _ 
ol law and judgment upon the bond. Bill for an injunckion, VVV 
inter alia for a diſcovery, whether the defendant had not ſold the 
© advowſon ſince the end of the ſix years, with a promiſe of pro- 
ceuring an immediate reſignation? Defendant demürted to the 
_ diſcovery, as tending to ſubject him to the penalties of ch 
- againſt ſimony. The court over-ruled the demurrer. As 
ö 478. Grey v. Heſheth. © 8 | 
5 Bond for money won at Nn and part of} it paid 1 court 
ordered the money to be re paid, and relieved againſt the bond for | 
the remainder. Ambl: 269. 1755. Rauen d. Shadwell. | 
6. Money advanced for procuring à commiſſion iu the marines. 1 8 
5 The purchaſer, after fix months, being diſcovered to have worn a 
__ hvery, was diſcharged.” Ins pens, © wag decreed: to be te funded 
0 with intereſt. Ambl. 432, 1763- Morris v. Maillch. WS; 
7. „The ſale of a Jon tn in the amy is not bad in itſelf, | 
- hue: the ſale of a * ic office . 16: Ro 15> 1799- 
Kennett v. Abbott. © ; Gn” | 
8. A perpetual injonditon: was hs ben FR the 5 . 
= purchaſe of an office, upon the public policy of the law, although 
th office way not within the ſtat. 8 U 6 Ed. 7 Bro. Ch: 2 85 
Moors 1781, 1 v. Du Chattel. 15 TY 
9. Bonds, given. fo 5 R thiken” ip in order to felt to raiſe. * 
money, ordered to be eliverect up, upon payment of the 118 70 1 
7 n ee 1 Bro. Ch. Rep: 149. Barker v. Vanſouner. © 
10. An attorney cannot take from his client a bond for un- 
2 and CO RY loch b Dong and a mort- 
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| Ys . Securities, Fe 
©  . gage had been given, the attorney's bill was ordered to be . F £o 


And, upon payment, he was ordered to re-convey, and the bond 5: 

woas declared void. 4 Bro. Ch. ops 3 7 55 1 Neroman F. 

Fepme. 2 Veſ. jun. 199. S. C. . 

= LE 11. Bond to fecure an annuity to the obligor s mother for life; | { 
mteue condition reciting, that by the recommendation of friends he 


| had been appointed to ſucceed his father in the command of a 
Rs ernment packet, but on the expreſs condition of his making an 
„ allowange for the ſupport of his mother, &'c. The Maſter of the 
| Rolls incliped to diſmiſs the bill againſt his executor, but gave 
the pain leave to bring. an 8 4 Veſ. Jun. 811. 1799. 


Aae Hartwell. 
: 12. Poſt: obit bonds, thongs upon tera of groſs inequality, 
_ eſtabliſhed 3: ſuck ſecurities not being liable to be impeached on 2 
the . FO . Wharton v. N 1 
; 2 or 8 =) Relief api 8 . 1 Confiraion not 5 
+2 os being performed. 5 
5 e | Bee Apremen, ed Purch — „ 5 
+. gay. and FR. 1 Pl tu 7 cauſ ſet. _ „„ 25 
creditors,” but the ſame proviſion being made by the wil, 
nay whether that ſhall be ſetgſide as to executors. or aner lei 
legatee. 1 Feſe 254. 1749. Kabinſon v. Gee. ve 
a 2. A young woman of good character comes to live with 7 8. | N 
knowing he was married; is ſeduced by him, and cauſes a ſepa- - = 
ration from his wife, and has 2 grant or bond from him: her bill on 
- 0 payment was diſmifſed. 2 Ye. 160. 1759, Prieft v. Parrot. "2 
3, The court refuſed to give relief againſt a bond given to a 
common proftitute by a perſon after he had kept her for ſcreral _ po 
> ou Ambl. 641. 1767. Hill v. Spencer. „„ 
4. After a verdict upon a bond againſt the obligy,. a bill was N 
filed to have it delivered up, charging the conſideration to haves an 
been an agreement by the defendant to cohabit with the plaintiff tre 
as his wife, and that ſhe had lived in a ſtate of adultery and in- th 
continence with various perſons, and praying a diſcovery. De- LS 
- murrer allowed. 3 Fe. jun. 368. 1797- Frawe v. Bolton, „ 
K bond, 1 in conſideration 'of fowre e void at law. fo 
e. £7 £ = 
| 6: A voluntary bond 1 . was given to A wo- 3 
8 man, previouſly of a; very looſe life; ſoon afterwards another 

bond, expreſely ſecuring a continuance of the. connection by an 07 
annuity in caſe of ſeparation :. a bill by the executor, nai the 0 
„ * Plmiſed * the former —— — 255 
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: confidered io, the latins . at law, as * a all. 
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DD Transferred, or a dyfeive Seentty made eue 
ſubſtituting another i in its Room. 
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1. 5 5 EO. J. c. 43; 7 15 Unenterel goods, found Seed 
15 any package or merchandize, ſent to the king's "bas 
houles; or brought on ſhore by ow order, and not N N 
therein, are forfeited. 
Sets. 2. Goods paying duty ad e under · rated by the im- 
| Porter, may be ſeized by the officer, paying the owner 100. ber 
Os ent. _— the value ſworn to. 


2. 19 G. 3. C, 69. J. 1. Foreign ſpiris, being imported in caſks 


| bet than 83 8 are liable to forfeiture, | with the 
velit. OE 5 
Set 2. When any goods are liable to forfeiture for being 


found. in any "veffel RA the ports of this kingdom; or hovering 
on the coaſt, the veſſel alſo, if coming from an 7 pare of Europe, 
and.not exceeding 200 tons, ſhall be forfeited. 
3. 21 G. 3. c.39- gives a remedy to the owner of veſſels and 
| poods forfeited againſt the maſter and mariners, if the forfeiture 
ariſes from their miſconduQt. _ 
4. 24 C. 3. 2. e. 47. Fug 1. If any veſſel ſhall be found at 
anchor or hovering within. four leagues of the coaſt (unleſs by ic. 
treſs of weather) having on board foreign ſpirits in caſks of leſs 
chan 60 gallons (except for the uſe of the ſeamen), er any wine 
in caſks eig than 60 tops burthen) or 0 goods liable to 
forfeiture . importation, ſuch goods, with the veſſel, ſhall be 


| 2 
2. Provided that eridence a/ be received to ſhew, from 
Pha ſmallneſs of the quantity and ther circumſtances, that ſuch” 
A nr on board without he 9 of che ouner. Tbs 
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_ RAO a ſequeſtrator during 2 + * 
church 3 whether the biſhop ougt t 22 to 1 party? 
Bunb. 192. 1124. Jenes v. Barr. 
2. In ch e de but n his 


| Lands and goods are liable to a ſe nettration ; but no ſequeſtration = | 


- Hes till the time for the retu atechment' is out, on which 
the body is taken. 3 P. Wm. . 1783.4 Martin v. Mer. 
| 9 


er mis x . ridge. 


3. After oel 8 2 4 Ee? are td a een 5 
t Ffor;want of an anſwer, the plaintiff may ſtill proceed till he has 
= Be" the bill HA Pro confeſs... 2 All. 23. 1739. | Davix .\ © |. ; 


| r ER 4. Where « a / defendant, for want of putting i in his anſwer, bas 


5 Kos out the whole proceſs of contempt to a ſequeſtration, and 


ns the bill taker pro confeſs on a decree againſt him ad computandum ; 
____-_ the court will not diſcharge the ſequeſtration ap paying the coſts 
ol the contempt only, but will keep it on foot as a ſecurity to the 


3 Al. 468. 1946. Maynard v. Pomfret. age: 
poll Papers had been. n out ſeveral years 2805 for the pur- 


of Peing examine nd ſome time fioce au order had been 
7 be re ſtored; application had been made | 


„ + that they ſho 
8 fo the return, 254 refuſed. The order bad been ſerved perſonally, 


but no writ of execution of the order had been ſerved or ſued out. 


85 LS. ſequeſtration nfs was granted on motion. 4 ** 434. 1785. 
0 i 5 In the matter of afſenclever. 3 | 


6. Service of an order of ſegue&ration 2% upon. the clerk 3 in Y | 


court, 18 good; ; the plaintiff having tried in vain to ſerye it 
a 5 Vi 'o Jun. 11 3. 1799. Kae of Lett n 


5 7 Ge Whether a ſequeſtration upon meine. p ceſs « 
| BM et: 


. N than to a the erpences. 4 ,. un. 735 
| bed Simmonds v. Lord. nnaird. CEPT NODE IRIS O48 rs Wt TT BOY 
Bs The 15 | motipn for a u eee for non · payment o 
| N is 3 LF Proc. Reg. A! edition, 7 e 
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65 ſequeſtration nib; ker. was moved for againſt Me, . 
=; A the warden. of the Fleet, for not ee e e re 
1 1 238. 1729. . 

2. An attachment, for 2 f an n 2 
one in the Fleet, is directed to the warden of the Fleet, and on + nn 
return, that he is his priſoner, en may move for a ſequeſtration. | 


: Moſeley, 301. Hl. 1729. * 45 
13. At 2 only eee the: Getendastf is incuſtody_ 
ar 


of the w of the Tae, not of a e 9 _ 579. Trin. 5 
5 9 5 3. Mariam. v. ee +5 0 3 
| © 2 3 - 55 1.4 vine 5 32 5 775 991 Fs NE 4 ; De e, * Ws a = 4 R 6 
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1. A Writ of 8 9 77 3 TY 5 ſe- 
| ; = "gs had hora. oppoſed. . Run. 5 1724. Gra. 
v. a 
| . He who obtains -z ſequeſtration. againſt 2 man injurioully 
© diſpoſleſſed, cannot by virtue of that title ſue the wrong-doer, for a 
ha an cannot be n. =O? ** 25 N FOG: \ 
er of Stquelitarors. 
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855 UESTRATOR Dn E..contempt, . want of an 

- an{wer, cannot remove the defendant's IT Bunb. 8 e 8 
112, bn Dae V. Crommie. VV * „„ 

| -- 2+ Sequeltegtors having taken 11 hogſh ads. of _ _ Aber os” 
27 „ . be fia beg re che decree... gee 1 
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: F and deviſee in truſt, 2 ehold eſtates were taken 

a ueſtration for want df an anſwer ; the court would not 

| the ſequeſtrato?s' to lell, but only. directed them to apply 

| 227 fits; and the e 2 eee in n 

| "the bank on the teſtator s account to be paid under the "will, but 
; * not'crder, the bank to transfer before che act 36 C. IH: 
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A 4 — , 05 Lan Bunb. 
1. 1718. Ne 
2. No new ſequeſtration can be granted before the firſts re- 

| turned.” Bund. 62.' 1. Yarroth v. Sch. 170 


I Hawhins v. Crook. ' 
24 17 there be a ſequeſtration a. he: want en py "ea 


. the order is made abſolute, and exceptions are taken to the anſwer, 


Batler v. Matz fold. 
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regiſter, and delivered at the requeſt of the ſerjeant 


_ contempt thereupon, without” the ſerjeant's fees be Paid, and a 
- certificate under his hand teſtifying the ſame. Ord. Ch. 4 Nov. 

26 Ch. 2. 13 Juh, 1 Jas. 2. 12 Jul, 6 M. 3. 

| bags pom 6 ered that where any Ae was in contempt, for 

| years of an i ym or anſwer, or for not yielding obedience to 
any order or decree of the court of Chaney ry, (unleſs for con- 


| ſervice of the proceſs of the court, or other contempts of a Hxe 
nature,) the ſerjeant at arms ſfiall apprehend and bring the con- 
temner to the bar of the court, to anſwer ſuch contempt; but ff 


* uſage" and practice 


| 8 3. —— i it ſhould by tide + en f n er 
for giving time to anſwer, or for doing any other act, upon th 


5 W * * the ier; that the p 


r before you can move to 


2 x N 
Anon. | 4% Gans . 


3. Wbere a ff jon iſſues. 25. 4 mere pete, it fel 
1 the death of the perſon; but if for non- performance of a 
| Tere th death of the party does wo determine 3 . i 
a member of parliament, and he puts in an anſwer before 


" the court will enlarge 15% time for FOE cauſe, till it appears 
whether _ anſwer is » ſulficient, naps 35 Ts 74%, ; 751. 


«Tie 1 5 2 3 at arms ſhall be n os by: the 
Es deputy, and is not to be diſcharged, nor the | 


temptuous language, or the beating or abufiug any perſon in the 


the contemner cannot be found, then to return uon gi inventus, to 
the end that a ſequeſtration might 2 iffve 78. 15 9 


| oy 13s - 


3 5 


4 yjeant at 8 


| * PI enters lach appearance, ſhould likewiſe e that a 
_ ſericant at arms ſhould go againſt him, as upon a commiſſion of 
=D roy: non eft inventus, in caſe of enn Ord. 
Ch. May 13, 7 C. 1. 
2 2h The order for a ſerjeant. at arms being drawn up, pace 
e entered; the clerk in court or ſolicitor gives it to that officer, - 
who procures a warrant thereon, iigned by the Lord Chancellor, 
and at the return thereof certifies in what manner he has ated 
under it. 1 Harry. 253. 
g. The coſts ate to be taxed by the ch ae 55 8 
5 tiff and defendant, and ate 3 to the diſtance the ſerjeant 
at arms has to ſeek the party ; and the party taken upon this pro- 
ceſs. muſt clear his contempts, and pay his coſts before he: can be 
releaſed ; and, if it be in execution, he muſt be detained in cuſ- 
tody and brought i into court, and upon motion, committed to the 
Fleet until he perform the decree, | 1 Harr. 23 32 
56. Before a ſequeſtration can ifſue; a bon eſt inventus _— be. 
5 returned by the ſerjeant at arms, unleſs the party be a- peer or 
| peereſs of the realm, a member of the houſe of commons, of an 
abſconding defendant; proceeded -agaiuſt according to the ſtat. 
5 C. 2. c. 25. in order that the court may be ſatisfied by its own 


107 


officer that the contumacy of the CI | is wilful, kms os | 


392. 2 edit. 

nf J. The return which the ter 995 at arms makes 

of 15 warrant 4 55 OP at ke report office | pen the back ſequeſ- 
tration can iſſue. gar $69. 1747: Hild v. Nangle. 

8. After a coca on of rebellion the nett proceſs is a ſerjeant 

5 at arms, which is granted on motion, upon the return of non ge 
: Ns upon a commiſſion of rebellion. TERS. 

9. And when a ſerjeant at arms is moved 8. upon a commiſ- 
Gon of rebellion returned, the commiſſion of rebellion is always 


produced, and is in the hands of the counſel who makes the mo- 


| o_ _—_ 155 e in to _ h ; 3 oh 570. CER, 
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| 80. %. 

1 At darit of the merits muſt accompany y the motion for an + 
: injunction to ſtay proceedings plaintiff at law is abroad; 
but need not accompany the application that the ſervice of che 
| ſubpens on the attortey may be good ſervice. 3 * Che Rep. 24. 
#789. © Burke v. Fickars. 


3+ Wien the defendants are beyond the juriſdiQion of the 
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SN TOR ſervice, though they have by that clerk in court filed © 
u bill relative to the ſame fubjeQt. 3 Bro. Ch. Rep. 386. 1 
Bund v. Tue Duke of Newcaftle, © © 
| 4+ Where there are cauſe and croſs ey and the plaintiffs i in 
the original cauſe are many, ſeveral of whom are out of the juriſ- 
dtction, and ſome'peers; motion that ſervice on the clerk in court 
be good ſervice, refuſed; but the plaintiffs ſhall not proceed in 
_ the original cauſe till they have anſwered in the croſs cauſe. 'F Bre. ; 
C. Rep. 429. 1792. Anderſon v. Lewis. ' © - 
= je e 8 ordered where the ſubpceta ww ferved abroad. 
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Ree arg-. 193. Scott v. Hough.” 
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an appeal from an order of removal. It appeared from 


the affidavits 5 the appeal was tendered at the ſeſſions enſuing 
the date of the order of removal; but no notice of appeal had been 

| ſerved, as the appellants had not been able to get their witneſſes 
ready till it was too! late to gire notice. The court were of opinion 8 
._. - © that the juſfices ought to receive the appeal. Rule abſolute. Rex Fo 
I v. 1 of Gloucefterſbirt; Dougl.-182. E 


fromthe diſtance between a pariſn to which the pauper 


— has been removed to the place. Where the ſeſſiom are held, there 
is not time to lodge an;appeal-at-thoſe held immediately ſubſe- 

55 e ſeſſions next ; enſuing/ are to be Con- 
- ſidered as the next ſeſſion within 13 14 Car. a. and a manda- = 
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uent to the removal, 
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| for an- injunQion, and lectiver for one pert⸗ Hy 
; ner againſt another, the defendant being in contempt and ſerred 


Lav whe an} hor paring. n Kr. 441. 1793. Read | 


N Service at the laft place of abode of defendant's wife ardevcd | 
"qi bb "ſervice. 5 Ve * jun. 147. ' 1799. Sir Wm. Fung 


à to 1 defendant ber 


perſon to whom he had directed his letters to be ſent, 


| 1 4 er 0 1799+ | 8 9 Wl . | 
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enfuln eos. Rex v. The Fuſtier of the Ea Riding of York- | 0 
JC of B Vile, 4.3 by Conf, 838. . 
„„ 3 So where a quefitha of appeal 15 Cubmitted to counſel, 

_ whoſe opinion is to be final, provided it be given before the next 

F-1 ſeſſions, and an obj jection to its being ſo is not ſtarted by the 

n pie againft 1 it ſeems to be until after thoſe ſeſſions, the 

bo FF N44 16 1h TIL WAR. * Ren. en, „„ . 

0 of Devonſhire, Cald. 32. „„ „ 

. 4. Appeal to the ſeſions where it was not heard and there Ws „„ 

no adjournment, at a new ſeſſions held within the ſame 283 

5 this appeal was allowed. The order of ſeſſions was | 

1 deing made without juriſdiction. "Rex v. Polfiead, Hera: 1263. | 

Fa. of Torrington, 8. F. Burr. Seff. Caf. 293. 

2 8 S. An appeal from an order of borough juſtices muſt be to the : 

0 county ſeſſions, and the parties cannot cure this defect by acquieſ= | 

4 - cence in the en, b. Nen v. ua Dinylans, Burr, Se Caf. . 5 
92. 7 » s L Y | 

„ 55 6. Where generel quarter ſeſſions quaſhan 80 baſtardy, 

„ dhe court will not iütend that a court of general quarter ſeſſioms 


_ intervened between them and the time of making the Juſtice's 
„ order, for every intendment is to be made to ſupport an order "of 
= . and the authority of Rex v. Shaw, Salk. 483. was denied. 
= Nerv. The Guardians of the Poor of Chichefter,' 3 Term Rep: 496 - 
J. An order of removal is executed three: days before the/feſ= e 
bons! in a pariſh! 20 miles from the place where they are holden, | 
and there is no appeal to thoſe ſelons; the juſtices are not bound 
. at the nert. e v. The Jae. nnn, 
erm Keep | | 
1 -8. The ee feflions-are; hong: to receive an appeal to an 
d order of removal although the ſervice of notice of it 8 horn | 
upon Sunday. Rex vs ae Cald. 283. . 
9. The juſtices of the quarter ſeſſons are not bound to enter ie 
and reſpite the hearing of an appeal againſt an order of removal 
to the enſuing ſeſſions, if-they think 5 the appellants bad ſuf- 
ficient time to come- repared to try it and to we e notice to the 


8 Rex v. e of the Nerth J Torifbire, | | 
'J Term Rep. 150. 23 PO > + ; 
| s pur rate muſt be lodged at the nert 2 


-- 10. An appeal againſt a 
ſeſſions after it is allowed. An order of ſeſſions diſmiſſing an 
. _ appeal on this account was confirmed in B. R. without argument 
on the authority of Rex v. Penryn, Trin. 24 G. 3. B. R. (1), and (1) Reports 
V WR 2 105 
"RE RY enen f. | $) eBay nk, . . 
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ne 0 of thei 5 ing Caſes fir the Opiicn of e 


Court of K. B. 5 


N. an | appeal the ſellions mw the 8 . 98 to 
Kate a caſe. The counſel: for the appellants excepted to 


255 


| 8. refuſal, and. deliver into court a bill of exceptions under 
their hands, which was received. On the removal of the orders | 
and the exceptions, the court were inclined to come at the caſe, 
as the determination of the juſtices was contrary to law, but re- 


8 fuſed a rule to ſhew cauſe why che orders ſhould not be quaſhed. 


Fox the juſtices cannot be compelled to ſtate a caſe, and that which 


as Rated to be ſoin the exceptions we cannot take as granted to 


be the e. Row v. Galen, Burr. 8of; Cet 8. 2 Be Co 


No. 179. 


| pecially y if intereſted) 


2. 15 Rev, P ; upon the Hill, S. P. that no bill of .excep- 


ons lies in this to the court of quarter ſeſſions. Burr. 
1 * ſera, 1040. 2 . Cap; No. 172. "Cafe temp. Hardw. 


” The fad of fraud muſt be ſhape pobeirely by the ge 5 
5 for the __ will not infer it from the evidence. Rex v. Wefton, 

2 HK. 1156. : 
44. Sed Bn Whether, when the ſeſſions have Rated all the fats 5 
particularly, and drawn a concluſion of fraud from thoſe facts, 7 
the court of K. B. have a right to examine into the propriety: of . 
that concluſion. Rex 5, Woodland, 1 Term Rep. 261. | 
5. Where a calc js inſuliciently..ted the court of K. B. — 
ie back to the ſeſſions to be te- ſtated. 3 Burn. Juſt. 606. 


ee will nor fon ene to be reſtated becauſe the 


ſeibans have improperly rejected hearſay evidenee. _—_ Mo rr 
| 1 12 G. 3. 2 Bott by 2 Pl., 333. 


7. Neither will the 7 eee upon the affidavit of a perſon (ef- 
tt 


ts - do ſo, Ne v. Page, 1b. 685. 2 Bott by Confl, 853. pl. 83g. 

10, If a {cflions be adjourned pending the am of ; 
ſpecial caſe, the court will grant a mandamus commanding 7 7; 

PCS ſeſſions to o lete it. : Rex V. eee e, Mich. 9 G. 3+ 1 


2 Bott by Conft, 862. pl. 841. | 
111. An order being removed into B. R. by certiorari, and no 
._ Caſe ſtated by the ſeſſions, the court ordered the ſeſſions to exa - 
mine into and eertify the number of the churchwardens and ove- 
ſeers of the poor of that pariſh at the time of granting the cer 

8 Rex v. 1 1 Term "oP 775. 3 


| e clerk of 5 | 
5 truly. Ker v. Burgh, Hil. 13 6. 3. 2 Bott by Conft, 860. 
> Bot whether the juſtices at the 24 felfions 5 
| hear evidence depends upon the nature of the caſe; if it be ſent 
back merely to cure en Informality in it, they need not. Rex v. 55 
Bray, Buer. Sa. Caf. 682. . | 
9 If new evidence be veceſſary to eſtabliſh the fats they mult : 


D „ _— 


1 but on the return of it the court held it reaſonable that the ſeſ- 
ions ſhould have the power of j whether coſts ſhall'be al- 


lowed and quaſhed the writ. Rex v. The Juſtices e | | 
Nelf. Fuftice, tit. Poor. 2 Bott by Conſt, 86 F. pl. 84. 


peal the court quaſhed that of the order. Rex v. Stan id, 
Bz, Seff. Caf. ey 5 


confirmed with 65 z and held per cur. that the ſeſſious could 
4 Term Rep. 550. Nol. Rep. 31. 

diſmiffion of bis appeal againſt a poor rate; it was jet on. 
| A 1ſt, That this was not an indictable offence. 2d, That 


< 3 inferior juriſdictions, in one of which the preſent order was 


2 3 8. R * * 
* 3 2 Dal * - 4 
* J 5 . * * A 
1 ff kN & OG 4 F D Ln] 7 * a 
625 85 . « N . REST 23 - | 
yt f bY D oF, 4 . : 


_ origi er, ought not to pay coſts, and the court. will dil. 
charge cir reoognizance. Nen v. Hitcham, Burr. Se]. Cof. 304 . 
Ker v. Bray, B. 682. | 5 


1 al e of the judgment of the court upon the caſe as re- : — 
— N muſt My end | fad v. e N * | | 3 


| Seffons of the peace. 


0 Colts upon a 1 1 a. 


mandamus. was granted for, the juſtices to e coſts. o 5 
A the party in whoſe favour the appeal had . „„ Wy 


2. Where the ſeſſions gave coſts on an adjournment of an ap- 


20 | | 

35 On an ap nl an appointment ot ſes it was ES i 
give coſts in this caſe under 17 G. 2. c. 38. 44. Ren v. R. Irs ; 
- Defendant was indicted for not paying 20lʃ. coſts u n the 5 


2. gives a remedy by diſtreſs. Tu de it is not ſtated that 
e defendant i is an inhabitant. 4th, t che act does not extend 


„* 


made. But an were e * v. * I: I b * * 8 5 : : 


1 ä ä * 4 


| Cofts in . R. a a 


8 the n of Ke Is le b re-fiateh; 6” 
| and is returned amended ; the pariſh objecting to it as it 


2. But where a pariſh oo not abandon the queſtion, but takes 5 
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RS. Sidney brought her bill againſt her huſband, to have a 


- "mainder to the uſe of his wife for her life for her jointure, in 
remainder to their ſons ſucceſſively in tail male, remainder to the W vi 
daughters in tail, remainder to himſelf in fee; the wife alſo * 
 covenanted that ſhe would, within eight months after the came of fr 
_. _ age,.convey her eſtate to the uſe and intent that ſhe ſhould be : 1 
Paid thereout 1007. per annum for her ſeparate uſe, 100/. to her th 
mother, and 500. per annum to her ſiſter till ſhe ſhould come of _- 
Age, and then ſhe was to be paid rooo/. ; and alſo that her eſtate Th 
_ _ thus charged ſhould be conveyed: to the | uſe of her huſband for to 
J fe, remainder to the uſe of the wife for life, remainder to the 
5 uñſe of the firſt, &c, ſon in tail male, remainder to the daughters 
| N in tail, remainder to her right heirs... The timber on her eſtate to 
EP de applied to pay off à mortgage. of $000/. on the, huſband's 
eſtate; ang the ſurplus of the money, Feißag by the ſale of the I. 
timber, to go to raiſe portions for younger children. The bill 
was to compel the huſband to perfot m his part of the articles, and 
that he might account for the timber he had cut down from the 
wife's eſtate, which was decreed. accordingly. and the court. ſaid 
that the wife's having cloped, and living with an adulterer, was 
no bar to the demand. 3 P. Vt. 269. 1734. Sidney v. Sidney. 
T:: ͤ fic y the Tent poi hf ed hd 
3 __ Tt original bill prayed a performance of the articles, and the huſband, by bis anſeoer to 
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Vs „„ 
5 21. By ſettlement before marriage, ſecurities for money belong - 
OO Yo te wife were aſſigned to a truſtee to be laid but ii the pur- 
ccel̃huaſe of freehold lands, and ſettled among other uſes, to the firſt 

_ - ſon in tail nale, with like remainders tothe ſecond and other ſons, 
remainders to the heirs female in tail. The father and mother 


2 2 8 


7 


o EE, Settlements in Chancery, | ISHS 2 
| Y Ke; leaving the plaintiſt, two other ſons, and four daughters. The | | 
eldeſt fon now-prays by his bill, that the ſecurities may be aſhgned 
to him, being tenant in tail, and not laid out in land, which by 
| Conſent was ordered, and it was faid to be the rule to order the 
- . nioney to be laid out in land to give the remainder-man his 


_ chance. 1 4h. 11. 1749. Colle v. Colle. 
23. By ſettlement on marriage, reciting an intention to provide 
for the wife and children, certain tolls were granted for the re- 
_  mainder of the grantor's term, in truſt, to raiſe an annuity for the 
5 . the wife, and her mother and the ſurvivor; then teciting - 
. that the remainger of the term might expire in the life of the 
©. wife or her children; therefore, to make a proviſion for ber and 
> her children by her then or any future huſband, the truſtees ſhould + 
be poſſeſſed of the laid tolls for the remainder of the term upon 
trult, to raiſe, after the deaths of the grantor and the mother 't 
he wife, 100/: annüally, to be placeckbut in the purchaſe of free- 
: 155 lands or hereditaments, or leaſchold eſtates for «wo or three 
Hyves, as often as a competent ſum ſhould be raiſed for that pur=. 
poſe ; and, until convenient purchaſes ſhould offer, to be inveſted. 


* 5 N 9. ow "4 2 4 


4 2 Se RA 

„ in government ſecurities, upon truſt, in caſe the wife ſhould fur- 

2 „ l E Se 3 5 ES > N : "0 HH 8 : 

: Tipo hs term, to pay the rents and profits of ſuch eſtate or eſtates 7 
0 to be 4 * 


5 be purchaſed, or the intereſt, produce, and profits to ariſe 
- 125 the money ſo intended to be placed out, until ſuch purchaſe 
mould be made to the wife for life, and after her deceaſe to apply 
the ſaid rents and profits, or intereſt money, towards the ſupport 
and maintenance of ſuch child and children of her as ſhould, be 
Ring at ber death, till the youngeſt ſhould be 213 and then 
to be poſſeſled of ſuch eſtates ſo to be purchaſed, dr of the money . 
ariling from the annuity not placed out in one or more R „„ 
or purchaſes to the'uſe of ſuch child or children, in ſuch ſflares ane 
1 payable at 21, as the ſurvivor of the huſband and wiſe VV 
Thould by will or deed ditect, limit, and appoint; in de fault thereof, 
; . to the uſe of all ſuch children equally to be divided at their refpec- 
tive ages of 21; but if the ſhould die without leaving any child or 
| children, or all ſhould die under 21, then to the uſe of the grantor, 


wt a 7 we 
nf 
— 


„„ ¶ͥTiIifET̃̃ ̃ ⁵² m ̃ . ̃̃ 0 
* 


| his heirs, executors, adminiſtrators, and aſſigns, and after paying e 

- Hhe ſaid annuities, to be poſſelſed of all the ſurplus money EINE „ 
8 from the ſaid tolls during the remainder of the terin, for the ule of > 
: _ the grantor, his executors, r. From the death of the grantor, „ 
c who ſurvived the wile's mother, the truſtees received x00/. a-year, g 
5 and laid out in ſtock the ſums received, and the produce. One 
"S ſon was the only iſſue, he attained 21 in the life of his mother, 0 _. 
a And ſurviyed her- The court would not inveſt the fund in land. 
is but held it, with the accumulations from the death of the grantor _ 
, aud the future payments, a veſted intereſt in the fon at 21, and as 
E ; perſonal eſtate belonging to his adminiſtrator. 3. Jef. jun. 41. 
| 2796. Swamr, Fenhef © © 
} | 85 ; Eo 1 Dy : . * 5 7 | 3 5 25 3 dr, : 
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u Settlemozits in Ebanter -- 
. (C) Uſes in Settlements relieved againſt in Chancery. : 


5 BY articles before marriage, an eftate is agreed to be ſettled 
8 on the huſband for life, ant waffe, remainder to the heirs 


male of his body, with power to raiſe portions for younger chil- 


dren. A ſettlement is afterwards made, alſo before marriage, in 
- purſuance of the articles, atid obſerving' the very words of the 


Articles. The huſband levies a fine: declaring the uſes to himſelf 
in fee, and by his will makes a proviſion to truſtees for payment of 
his fon's debts; for which purpoſe they were to make propoſals 


to his creditors. The truſtees file a bill, io which the ſon was 
.made a party, againſt the ſon's creditors, to elect whether they 


would accept the 1 9 85 or not; in conſequence of which a 
decree is made, 


in tail, which was granted accordingly, but as he had taken a 


benefit under his father's will, he muſt be put to his election. 
1% 239. 1749. Roberts v. Mingsly. 7 „ 


2. The court refuſed: to rectify a ſettlement, which varied the 


- Intereſt of an adult from what it appeared to be tnder the arti- 


cles to his diſadvantage, unleſs where it was clearly intended that 


the ſettlement ſhould purſue the articles, ſaying that almoſt all 


the caſes which had been determined on that head were of ſettle- 
ments in prejudice of the ifſue of the marriage; and there could 


be no preſumption of a new agreement. Ambl. 319. 1756: 


Partyn v. Roberts. © ö 


3. Marriage ſettlement not altered in favour of the intention, 


* 


the recital being too general, and nothing debert the words to do 
oran v. Roſe. 80 in Smith v. 


1 1 Fo. jul. ©. £780. 4 
_ Maitland, bid. 362. reſpecting a miſtake in a will. 


* 
- 


' *. * 4+ But where the intention was declared in tie recital of a ſet- 
tlement, it was reformed according to ſuch intention. 1 J. jun. 


#71, 1790. Payne v. Collier. 


For more of Settlements in general, 1 Abet Marin | 


DO. Leer, and other proper 
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e ſon brought his bill fo have the ſettlement 

_ * reAihed according to the intention of the articles, which was to 

make the father tenant for life only, although the words both of 
_ the articles and ſettlement in conſtruction of law made him tenant 
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of Perſons having no Setleett” 3 22 ws. 


Do OCTOR . ſeenis of opinion that . A 3 | 

1 men, if they are able to maintain themſelves, and commit 
no act of vagrancy, cannot be removed, and therefore may eaſily 
gaia ſettlements for their children born here, their ſeryants and 
apprentices. | 

2. He is alſo of opinion that if they reſide in a tenement under 


; 100. in yearly yalue, being unremoreable, they may gain a ſettle- „„ 


ment 5 by publiſhing 1 notice in the church Purſuant to 


the 1 Jab. 2. 


| f on the other hand, the 13 & 14 Car. FE exten a 1 5 | 
| hs ative poor of England and Wales, by his opinion they can 


- neither gain a ſettlement in England by virtue of this ſtatute 


any of the ſubſcqent ones, all of which depend upon it. But he i * 
thinks this to be in oontradiction to N e 3 * . 
335: Mes h F . „ 
I a) By? Birth. ot Baſtards. 5 e 


1 . Baſtard ho under; an e of removal before the TY 


can be ſent to her place of ſettlement, being hindered by 
water or otherwiſe, is ſettled at the mother's fettlement.  Zþe- 
ford and Great Milton, 1 Seff. Caf. 33. Cafes of S. and Rem. 66. - 


£ 


2, So if ſhe be delivered while the officers are carrying her by . 


| 3 of the order. Jam Gray's caſe. Cafes FS. and Rem. 66. . 


By 17 G. 2. c. 5. % 25. where a woman wandering and beg 
ng is delivered of a "ina 3 in a pariſh or place to which the dont 
ee the churchwardens and overſeers max BER her till they. 
can convey her to a juſtice of peace, in which caſe the child, if 2 
baſtard, ſhall not be ſettled at the place where born, but at the 
ſettlement of the woman. 
4. A baſtard born on the road while the others is endeayour- - 


Ing to reach her own pariſh without fraud, 1 is ſettled where born. i 


n » Batt by Conft, 2. vol. 10. 555 
8 YJ, Hy 1 5 uy born in a 1 hoſpital Ghall „ 


follow the ſettlement of its mother. 
6. A baſtard born in a county gaol, whers the mother ket been 
committed for ſafe cuſtody, is not ſettled where pcm Klas v. 
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nnn of the Poor; = 
1 By 20 G. 3. 7. 36. baſtards born in the houſe of induſtry of 


an hundred or other diſtrict incorporated by act of parliament 


for the relief and employment of the poor, ſhall be deemed to be- 
- long to the place where the mother was ſettled. 

8. A fingle woman went to the pariſh of Lydlinch under. A cer- 
tificate from Felton, lived there a year and then had a baſtard 


8 = child. The court were of opinion that this child was ſettled - 


& 2 
* f 
— 
* 4 


5 
where born. That the queſtion turned upon this, whether a 7 
baſtard is included under the words © children or family, in the p 
3829 V. 3. e. 36. which they ee meant merely legitimate 1 1 
Children. Hilton and Lydlinch, Burr. Sefſ. Caf. 18 7. Stra. 1168. 1 
2 356 Caf. 249. edit. ge and in New . Malt. n 
Stra. 186. 8. P. ol 

9. So where Sarah Cotton heing prexnant with a daſtard child, 1 

e 3 under a certificate from Se to Hipperbolme, where the MW _ 
child was born, the ſettlement of the child was adjudged to be in 11 


_ Hipperholme, although the certificate undertook zo provide for ber iM & 
and her child whenever they ſhould become chargeable, for the - 7s 
court will underſtand the certificate to refer to a legitimate child = 
| then in being, as it dont appear that the-pariſh certifying koew i — 
that the woman was with child at the time-it was granted. Rex pl 
v. The Inhabitants of Wie, Burr. 85 UG Caf. 204. 2 Seh. Cafe edit. : p- 
1750. 369. | 
_ x o. But where 2 woman vent to y under a certificate from ; 155 
_ - Studley, acknowledging Ann Cauſur, ppinſter, and the child ov fe 
children that he now goeth with,” to be {ſettled there, the cout i Fe 
were of opinion, that the pariſh was bound by their certificate, th 
and that the after- born baſtard was ſettled in Studley. Rex'v v. pi 
Tpfley, Burr. Seſſ. Caf. 650. | 5 


; ” 


Lens 


_- 


12, Where « woman and ber baſtard. child have didevent ſet- 
tlements they cannot be ſeparated until the chile | s ſeven yeats 
old. Skeffreth and Wal Herd, 2 Sef. Caſ. 90. 


12. But it muſt be maintained by the pariſh in which it is ſet⸗ . 
led. Daugl. 9. Caid. Caf. 6. 5 
13. A baſtard, although within the age of nurture; may be : t 

fent to its ſettlement, if the mother deſert it. 3 Burn's Juſt. 363. " Kip 
- T4. The evidence of the putative father is admiſſible to prove 87 
the baſtardy of the children after the death of their mother, al- Ü 
though they were reputed as man and wife, for he does not ſwear 5 15 
to diſcharge himſelf. Rex v. Inhabitants of St. Peter's, Burr. Seſ. ll 

. Caf. 25. 2 Seff. Caf. ed. 1750. 298. Ihe 
- 15. But that he ſhall not be received to prove. it pt the ITE, 
preſumption of 30 ears cohabitation. Ker v. Stockland, Barr. : His 
S8. Caf. 508. wi 
16. If, from the facts ſeated i in an order of removal, it appears 185 
ro fair concluſion that a child is à 3aftard, he ſhall be lady ou "8 of 
he is Wenn. Ker v. een, > Term Kg. 255 J 
J 8M 


| Setlement of rhe Poor, 


— 
2 


© ByB Birth ” Logins Children. Ol 


an the farker had be ſettlement, or it is not known, yet if e 

5 the mother hath a ſettlement, the child Taal be ſcat thither. 

3 Burn, 365. 

eee e ſettlement by birth may be proved by the copy of the | 

13 pariſh regiſter of chriſtenings, and by ee the perſon. 
Rex v. Creech St. Michael's, Burr. Seſſ. Caf. 765. | 
3. The birth of a pauper, removed as a perſon who had been 

married, is ſufficient prima facie evidence of the ſettlement to 
oblige the other ſide. to go on. Ker v. N. 7 A 2 Bott by Cog, 


16. AO 35. 


- The place of birth of 2 legirimate child ſhall hs taken to be 


| ws place of its ſettlement, although it appears that his father is 
ſtill living and had ſerved two years in a different pariſh ; for non 
- conflat that the ſervice was under a hiring for 2 Your" Nn v. 
 Whinley, 2 Bott by Conſt, 17. pl. 36. 


5. By 13 G. 2. c. 29. no child warn or ſervant, received or em- 


ployed in the hoſpital for the maintenance and education of ex- 
poſed and deſerted young children, ſhall, by virtue thereof, gain 
any ſettlement in the pariſh where ſich hoſpital ſhall be fituate. 
6. The ſettlement of foundlings, therefore, if legitimate, dif- . 
fers not from that of other perſons who are ſo. If baſtards, their 


ſettlement is where they were born, if known, but if unknown, 
they ate taken off the pariſh and left 8 the N of 85 8825 
LOTT. 3 Burn, 1 8 2 


n gi ls nl 
(0) By having, 7. Land or : Houſe He. 


A Bay had + an eftate of 241 2-year in BOY he | is not vals 
from ir, and therefore gains a ſettlement where it ig 


- Gtunted; and it is not material quo animo he came there, or whether | 
be reſided actually upon it, Rex v. Hagfield, Burr. N. Caf. 147. 
2 Danite of a cottage fo 99 years, at 50. . 2-year, being the 
full value. The leſſee deviſed it to his ſon, who is his executor ; 
the ſon gains a ſettlement by inhabiting it. Rex v. RING 
. Burr. 8 1. | fo 
9 3. A cottage was demiſed, in conſideration of 14 guinzas, to the | 
hufband for 99 years, at 25. annual rent. He died, leaving a 
widow and children. The widow, having reſided ſome time, ſold 
and aſſigned the reſidue of the term, and afterwards ſued out letters 
of admini}tration to her huſband's eff:#s. It was argued that there 
was a difference between a ſole next of kin, and where ſeveral per- 
_ ſons in equal degree have an equal right; that the widow having, 
before adminiſtration, a ſpecitic right in the thing, could not be 
; Ine | and 3 a ſettlement by a e of 40 35 ; ane 


Caf. 7. Se. Caſ. No. 200. Stra. 983. 
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SE 137. Vid. South Sydenham v. Lamerton, Seit. & Rem. 107. 


| a! 19 years and an half, but paid no taxes and was not rated; 


ho was therefore in adverſe poſſe ſſion 20 years, and ue ſettles 
ment. Rex v. Bitton, Burr. Sef. Caſe 631. 


* 5. So where the father lived in a cottage built on a waſte for 
30 years, without making any acknowledgment to the lord of the 


| bale ha defence. Rex v. Garway, Burr. Sef. Caf. 632. 
-6. The pauper married a woman who had been three years in 


_ ... deed by one T. Vi, who had been the owner of the premiſes for 


- years afterwards, neither paying rent nor interrupted in the en- 
joyment by the lord of the manor or any other perſon, he gains a 


dhe conſideration is paid in money. Rex v, Brungwyn. Hil, 

13 G. 3. 2 Bott by Conſt, 637. pl. 567. 
17. The pauper's mother, having been i in poſſeſhon of a leaſe of 
af repeat A cottage and garden for 99 years, died; the pauper ſurrendered. 


manor which adjoined it. This is not a purchaſe within g G. 1. 

C. 7. and will not preyent a ſetilement being e by reſidence, 
Rex v. T. qrrant, Cald. 209. 

8. The pauper's grandmother, being” poſſeſſed of an eſtate for 

years, determinable on his mother's life, aud of ſome other ef- 

N leds, deviſed 190. a- year to him out of her ęſtate, during the life of 

His ſaid mother. The pauper being in debt, to avoid his creditors, 


. _ eftate, and while the, annuity was Payable. Per Lord Mansfield. 
There is no colour > fo his gaining a ſettlement by this. He did 
not go thither to reſide on his own, but to avoid his creditors. 

This was no ſpecific legacy, but payable out of the whole eſtate. 
But if it were a ſpecific legacy, a ſpecific legatee has no right to 


NET - Z ; I | go and live upon the eſtate. If it had been a rent charge out of a 
l 3 3 frechold, he could not. Rex v. Stockley Pomray, Birr. Se. Caf: 762. 


9. The widow refides ſeven years in an houſe and orchard, of 


TE W . No ere bee 3 
Od _ ricg 


there ds 2 ceremony to make the aſſignment by her inde - 
* Feakble; which diſtinguiſhed this caſe from Faringdon and Vid 
| 4 29Vin- worthy, where the pauper was only entitled to the adminiſtration . 
1 Abe 37% jointly with his brother. The court thought that ſhe gained na 
„fettlement, for per Lord Mang field. This cafe does not differ 
855 3 from that of Widweorthy; as the children were entitled 
to two thirds of the effects, the widow is not properly and-in the - 
ſenſe of the caſes, the ſole next of kin. Rex v. Northcurry, Cald, . 


. The pauper built a cottage on a waſte without leave, lived | 


he was then turned out of poſſeſfon by an ejectment brought by 
| E martgagees, and after 20 years is was ſold by them. Per cur. 
: e mortgagee's poſſeſſion muſt be conſidered as the pauper” * 


maner, he gains a ſettlement. Sed vid. that the order was quaſhed 


. pollcfon of a houſe and garden, which had been giyen her by n 
upwards of 30 years before, and he and his wife lived in it 17 


85 ſettlement. For the ſtat. 9 E. 1. c J. is confined to caſes Where 


it, and, paying 3os. to the lady of the manor, he took a new leaſe 
pk it for the ſame term, with a ſmall piece of the waſte of the 


went and reſided wich his mother upwards of 40 days on this 
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es again, and her ſecond; huſband reſides on the lands above 40 
flays. This mere right of dower is not ſufficient to gain a ſettle- 
ment for her ſecond huſband and the children ſhe had by him, but 
' as by magna charta ſhe had a right to remain 40 days in the houſe, 


and ro have eſtoyers, ſhe might, by reſidence for that time, have 


. claim to a ſettlement there for herſelf, Rex v. Painſwick, Burr. Vide Rex v. 


Long Wit- 


11. A huſband gains a ſettlement by reſiding on an eftate 


veſted in truſtees for the ſeparate uſe of the wife. Rex v. . 
, , rw . 7 
1212. The pauper, being. inſolvent, conveyed two freehold houſes —_ 
_ to truſtees to ſell and pay his debts; the ſurplus, if any, to be to 
bim, his executors, &c. The truſtees, having poſſeſſion of one of 
them, gave theykey to a fervant, and the pauper's wife took it 
from where ſhe left it without her conſent, and then the pauper 
and his family refided there above a year without the truſtees” or 
. creditors? conſent.” He gains no ſettlement 3 for by Lord Mans- 


Feld, the eſtate is not ſubſtantially his property; he had conveyed 
his intereſt, and had only a chance of a reſidue. But there is a 


_ - ſtronger ground; the poſſeſſion was obtained by fraud. Rex v. 

St. Michael's, Bath, Dougl. 608. Cald. 11ilOUu.. 
13. The mortgagee of ſeveral houſes recovered poſſeſſion af 

them in ejectment; afterwards the mortgagor obtained permiſſion 

of the agent to reſide in one of them for the purpoſe of iuſpecting 

repairs, that they might be ſold to pay off the mortgage money, 


and reſided in it three months. Per cur. He gains no ſettlement, 


| for he neither had jus in re nor ad rem. Rex v. Cotherington, 


3 Term Rep. 771. 


134. A woman, previous to her marriage with a copyholder of 
2 manor, where the widows. of huſbands who. die ſeiſed are en- 
_ titled to their free bench, gave a bond to T. G., the ſon-in-law of 
ber intended huſband, that 2 his wife ſhould have — | 


: oe Caſe 73. „„ - = tenham, 2 Bott, 41, Pl. 68. S. P. 


10. Deviſe to a wife during her widowood, and aſter the de- 
termination thereof, to truſtees, to ſell and divide the money 
among his children, of whom the pauper's wife was one. The 
widow let all the eſtate, except a dwelling-houſe worth 205. ;: the 
pauper with his wife lived with er mother till her death, and 
_ afterwards continued in poſſeſſion of part of the dwelling houſe, 
_ _ which ſhe had permitted them to live in, In a month after the 
death, the truſtees contracted to ſell the eſtate, and in five months 
after executed the conveyance. The pauper paid no rent to his 
mother-in-law. Gould J. to whom the caſe was referred, as being 
_ the judge of aſſize, was of opinion he gained a ſettlement by this 
_ reſidence; and Lord Mangjeld intimated that as adviſed at preſent 
be was of the ſame opinion; but declared, that the caſe having 
been referred to the judge with the conſent of all parties, his de- 
© + cifion ought to be final, Rex v. Natland, Burr. Sefſ. Caf. 793. 
= _ the opinion af Willis J. Rex v. Wivelingham, Dougl. 738. 
d : | : | 


% . 
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0 part of che copyhold eſtate after the death of her 2 05 on : 
condition of his repairing that part of the houſe reſerved for hen L 


_ giving ber certain furniture, and making her a certain quantity o 


_ cyder annually. Afterwards ſhe delivered up the poſſeſſion on the 
death of her huſband, and the fon refided there above 14 years. | 


It was argued, that no intereſt paſſed to T. G., and therefore that 
he gained no ſettlement, for the widow was not feiſed of the eſtate 


at the time of entering into the band. 2dly, That. there wag no 


conſideration to her to enter into it, the wife of T G. not bein 


his child; and therefore there was no equitable intereſt which _ 
| would entitle the poſſe ſſor to a conveyance of the legal title by 5 


bill n equity, which is the only caſe of an equitable intereſt in 
which refidence will give a ſettlement, But per cur. a court of 


_ Equity would compel 2 "ſpeak performance, for this bond was 


given i in conſideration of marriage, certain benefits were reſeryed 


doo her by it, aud the huſband might have defeated her claim if he 
had choſen, by parting with the poſſeſſion of the land before he 
died. Then we muſt take it that be held the eftate till his death 


on the faith that ſhe would afterwards: deliver up the poſſeſſion, 


But what is more deciſive is, that ſhe had delivered up the poſ- 
ſeſſion, and the ſon-in-law had a good title againſt all the world 

but the widow; nay againſt her ſo far that ſhe could not recover 
in ejetment ; ſo that he had the poſſeſſion, and no perſon could 


recover the eſtate from him. ' Rex v. Lopen, 2 Term Rep. 577. - 


15. The father purchaſes a tenement for a conſideration leſs 
- than 30. ; the ſon, who is born there; gains no ſettlement ;. So 
the father having no ſettlement there, but being merely irremov- 
able from his own eftate, no derivative ſettlement can be gained” 


through him. Rex v. Sg Des Burr. Sep. Caf. 516. 1 Black. Rep. 
733. 455. 


16. The pauper purchaſed a tenement for 1277 and was by 
name rated to and paid the land tax and poor rate; he gains a 


| ſettlement. Rex v. Uffaulme, Burr. 2 Caf. 430. | 
17. A perſon, ſeiſed of a copybold worth 255. a year, ſurren- 


dered to his ſon, who dwelt in it a year and then ſold it for 141. 
_ which was its value. It was thoughe he gained no ſettlement, 
for the intent of 9 G. 1. c. 7. was to prevent perſqns gaining ſet- 
tlements who were likely to be, chargeable, and therefore pro- 
- vided that they (ſhould be able to lay opt 300, in a purchaſe. Rex 


v. Sabridgeworth, 2 _ oe 161. 35 Barnardift. 297. Burr. Sf. 
3 18. But where x father, i in confederation of love and affection, 
conveyed to his daughter, being the auper's wife, a tenement for 


the reſidue of 99 years, determinable on lives, the original pur- 
chaſe-· money of the leaſe being only 205., the court were of 


opinion that this was not a purchaſe within the meaning of the 


380, for that word is not to be taken in iti large extent, but is 
confined. to caſes where a pecuniary confideration is «pi id'; that the 
chaſer 1 
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und there fare gained a ſettle 
Ca. 386. Say. 268. „„ . 
109. The father of the pauper's wife, ſoon after his marriage, 
by deed, ſtating a conſideration of natural love end affeQion, and 
10s. conveyed to the huſband, his heirs, and aſſigns, a piece of 
ground of the value of a guinea, to hold to the pauper and his 
wife, their heirs and aſſigus, and to their uſe for ever; livery of 


N — 


Wo 
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ſeiſin was indorſed on the deed. It appeared in evidence, that 


i 


ment. Rex v. Marwood, Burr. Sf, > 


though 10s. were mentioned in the deed, no money was paid, 
but on the contrary, that the father offered to give the ground for 


his ſon-in-law and his wife to build an houſe to live in, and 


_ promiſed to do all the carpenter's work gratis. There had been 
no promiſe or agreement before marriage to convey it. This is 
not a purchaſe within 9 G. 1. c. 7. /. $4 Rex v. Charleton, Eaſt. 

24 C. 3. 2 Bott by Conft, 647. pl. 85%. 

20. A father, in conſideration of natural love and affection, 
and rol. paid him by his ſon, conveys a cottage to him in fee. 

The ſon gains a ſettlement by reſidence, for per cur. we are bound 


to notice that the conveyance was in confideration of natural love - 


* 


dies. Phe 


* 


and affection as well as 10. We can't therefore ſuppoſe that to 
be the value of the eſtate, ſince it ſold afterwards for 500. It is a 
donation from a father to a ſon, and not a purchaſe within 9 G. 1 


c. 7. Ren v. Ufton, 3 Term Rep. 25 1. 


21. Same point as to the voluntary ſettlement of a cuſtomary 


Warblington, 1 Term Rep. 249. 


22. A woman purchaſes a leaſehold tenement for leſs than 30l. 
then marries, and her huſband, having reſided more than 40 days, 
haſjavg, having had this eflate veſted in him by mar- 


riage, gained a fettlement, which was communicated to the wife. 


Ker v. Imington, Burr. Sefſ. Caf. 566. Black. 598. _ 


_ tenement, the pauper reſiding under a certificate. Rex v. Ingle- 
ton, Burr. Sefſ. Caſ. 560: Vid. the opinion of Buller J. Res v. 


23. The pauper came under a certificate to the papiſn of H., 


where the lord of the manor granted to him and his heirs a parcel 
of waſte ground by eopy of court roll, which did not appear to 
have been granted before. It appeared by the court books, that. 


he had been admitted, and in the copy of his admiſſion were theſe 
words, fine, one ſhilling, heriot, one ſhilling, quit rent, one ſhilling.” 


out. The value of the land, at the time of the grant, did not ex- 


ceed 30s. The court were of opinion that it was incumbent on 


The ſteward of the manor proved that the lord was uſed to grant 
| _ parcels of the waſte for pecuniary confiderations, but never with- 


the appellants, who wiſhed to get rid of the certificate, to ſatisfy 


| the ſeſſions that this was a voluntary grant, and not having done 
\ fo, they can't impeach the order, ſince not being wrong on the 
face of it, they court mult take it to be right. They thought alſo 
that ſufficient appeared in the caſe to ſhew that this mat a purchaſe. 
But they gave no opinion whether a voluntary grant of land under 
the value of 3o/. will diſcharge the certificate, and give the pauper 
| þ ſettlement. Rex v. Warblington, 1 Yum Rp. 24% 


— 


| . The pauper purchaſed A tenement for 39/., paid 91 him. 
-  - ſelf, and borrowed the reſt from B., to whom he mortgaged the 
: 2 as a ſecurity. Having continued in poſſeſſion four years, 


entered by virtue of the mortgage and a releaſe of the equity 


” redemption. The juſtices adjudge this purchaſe to be fraudu- 


lent, and the pauper not to gain à ſettlement z but the court of 


King's Bench were of opinion that this was not within 9 G. 1. 
.. r for 394. was bona fide paid to the vendor, and the juſtices had 
no power upon that act to inquire: whether he borrowed the 
money. 2d. That the juſtices have authority to er whether 
the purchaſe was fraudulent, for that infects the whole, and makes 
- _ _ It no purchaſe, But though the court are bound by the con- 
cdluſion of the juſtices, where they find fraud generally, yet where 
they ſtate facts the matter js open for the court's determination, 
And they may draw a different concluſion. This is no fraudulent 
pPurchaſe, and the pauper gained a ſettlement by it. Rex v. Ted. 
Fed, Burr. S. Cafe 57+ 2 Stra. 1014. Seff. Caf. No. 164. 


25. The pauper had a term in mortgage for leſs than 30/., but 


Was owed by the mortgagor a ſimple contract debt, which made 
his whole demand more. On the death of the mortgagor, he took M 
_ put adminiſtration as principal creditor, entered, and was poſ- 
ſeſſed aboye 40 days. He gains a ſettlement as a purchaſer for a 

_.-- » Conſideration of more than 301. Rex v. Stacklan 

: coo iii... 
24386. A term of years in a cottage is deviſed to à ſon, with a 

_ declaration that the father (who lived in the pariſh under a cer- 
_  tificate) and his children ſhould have liberty to dwell there during 
_ _ their life. Thechildren gain a ſettlement there, Rex'v. Woburn, 


4 4 


„„ Roma 

227. A., reſiding in a cottage of his own, granted it by leaſe and 
_ releaſe to his ſon-in-law in fee, in conſideration of 36/., with a 
_ proviſo * that A. ſhall live and occupy the ſaid cottage with the 


appurtenances, af he heretofore had done and then did for life. A. 


" an eſtate for life, and the ſon has only a remainder, which will 


not enable him to acquire a ſettlement by reſidence during A.'s 
— Rex v. Eatington, 4 Term Rep. 177. V 
23858. A father, in conſideration of natural affection, conveys to 
Rais daughter, then under à certificate, a cuſtomary cottage for 
fllüfe, with remainder to her children. This is a voluntary fettle- 
ment, and not a purchaſe within 9 G. 1. c. 7. aud ſhe gains a ſet« 
tlement. Nen v. Ing leran, Burr. Seſſ. Caſ. 5. 
29. The pauper contracts for the purchaſe of a copy hold eſtate 


For 39/., which was mortgaged to another perſon for 32/. He paid 


J., and was admitted to the eſtate ſubje to the mortgage; he 
never paid it off, but, after continuing four years in poſſeſſion, de= |. 

_ *  _Jivered up the premiſes to the mortgagee. He gained no ſettle- 
ment, for per cur. he only purchaſed the intereſt of the mortgagor 


x ea to the mortgage, ſo that it is a purchaſe not for. 300. but 


30. Acer. 
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30 A certificated man and his wife made a joint purchaſe of an 


houſs for-leſs than 30/. ; the huſbands by improvements made it 
worth more, and was e, as for a tenement of 30/. He then 
died, and his wife continued to reſide there for 10 months. Shoe 
gains no ſettlement hereby, for, by the court, ſhe and her huſ -- 
band were joint purchaſers, taking jointly, and not by moieties, 
She can only ſtand in the ſame ſituation with him, which was that 
of a purchaſer. And as to the value, the act takes it according to 
the purchaſe- money actually paid, and not that which is after= 
wards laid out. 'Rex v. Dunchurch, Burr. Seſſ. Caf. 553. Black. 
Rep. 596. 598. Vid. Rex v. Benjoy, cont. diſentients . Reynolds, 

7 F* e 19 Vin. 373. Fol. Poor Laws, 239 5 
31. If the huſband and wife be certificated, and afterwards the” 
- huſband purchaſe a cottage for five pounds in the certificated 

. pariſh, and die. The widow and her children born under ſuch a 

| gertificate, one of whom was ſeparated from the reſt to prevent 
its catching the ſmall-pox, but reſided in the ſame pariſh, will 

_ _ *gain a ſettlement by a reſidence of 40 days after the huſband's de- 
ceaſe. | Rex v. Long Wittenham,. 24 G. 3. Mich, Term, 2 Bott by 


78 Ca 3 693. pl. 608. 


32. The conſideration. mentiqned. i in the deeds conveying the 


5 ads to the pauper, and in the receipt indorſed, was 28]. Evi- 
dence was admitted to prove that he made it up 301. before the - 
execution of the deeds, the vendor refuſing otherwiſe to execute | 
them. Filmer v. Goit, 7 Bra. P. C. Jo. cited per Lord Kenyon C. J. 


Na: v. Scammonden, 3 Term Rep. 474+ 
33. The huſband left | his wife nad children, whereupon ſhe 


| Sm and refided 40 days in à copyhold tenement of his. Per cur.. 
As there appears no diſſent, it is to be preſumed that the came 

| © there with her huſhand's . conſent, and, being only likely to be- 

come chargeable, can't be removed, though ſhe gains no fettle- 

ment by the reſidence. Rex v. . Aythrop-Rooding, Burr. Sefſ; Caf. 
412. Nen v. Leeds, 8, P. Burr. Sefſ. Caſ. 5 24. Black. 466. 


34. W. F. be ing poſſeſſed of and entitled to a tenement and 


two acres and an half of land, in the pariſh of A., for a term of 
Fears, determinable on lives, died inteſtate about Chriſtmas 1728, 
leaving fix children, The huſhand of one of his daughters, who 
reſided in A. under a certificate, entered upon the premiſes, to- 
gether with his wife and ſon M. five years old. But no ad-. 
miniſtration was granted to them, or any other perſon. They 


lived there 29 years, but the ſon VW. about 17485 married, and lived 


apart from them until his death, when his family becoming 
Chbargeable were removed to the pariſh certificating his father. 


But the court were of opinion, that the father gained a ſettlement 


An A., as having acquired by 20 years poſſeſſion a right under the 

| ſtatute of limitations, from which he was not removable; and it 

is to be preſumed from the other children not controverting it for 
ſo long a time, that they had given up their right. The ſoo Y. 

then gained a derivative ſettlement from his father, as being en- 
| "ow to WIR . had W is my 5 


to 
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de have TIT: and there is no ground to ſay that he muſt neceſ- | 
= farily be taken to have left his family before his father had ac- 
_ quired. a complete ſettlement by an undiſturbed poſſeſſion « of - 


Jears. Rex v. Cold-- Asten, Burr. Seſſ. Caf. 444+ 


35. A certificate man may gain a ſettlement by purchaſe in the - 


| - certificated pariſh, and the conſtruction on the certificate act 
_ © ſeems to be the fame as on the 13 & 14 Car. 2. that let the value 


MN fold the eſtate makes no difference, unleſs i it appears that he N 


de what it will, a perſon can be removed from his own. Rex 8 


e Burr. Sefſ. Caf. 205, 1 Sefſ, Caſ. 316. i 
6. Rex v. Bale, S. P. and that the sede man having 


1 a ſubſequent ſettlement. Burr. S. Caf. 220. 


37. Deviſe of a tenement to the wife of a certificate: man for 
- Her life, ſhe and her huſband lived therein for fix months. The 


8 Huſband gains a ſettlement. Rex v. Shenflon,. Burr. Sef. Caf. 468. 


divided equally between R. B. and the three daughters of V. B. 

her nephews; R. B. was certificated to V. The deviſees agree- 
ing that R. B. ſhould have the real eſtate, and the daughters the 

._ perſonal, the truſtees conveyed to him, and he reſided upon „ 


35. If a certificate man make a purchaſe in the pariſh to which 
. be i is certified, and his apprentice reſides with him there 40 days, 
he gains a ſettlement, . v. GGC dera. 206. . id. alſo 
19 Vin. on 8. C. CD 

39. E. B. by will deviſed her eſtate in the pen of 1. to 


trulfees to be fold, and the money ariſing from the ſale to be 


ſeveral years. The certificate is diſcharged, and he gains a ſet- 


tlement; for per cur. a deviſee of a ſurplus, arifing from the ſale 


of lands, after payment of debts and legacies, has an equitable 
"Intereſt in the lands themſelves, in which caſe reſidence gives a 


_ ſettlement, | Rex v, Wivelingham, Dougl. 738. Cald. 121. 


. eſtate at B., receive a certificate from A., the certificate is dif. 
charged by his ſubſequent refidence of 46 days NO = Ag at 


40. If a perſon, formerly ſettled at A., while living on bis own 


| B. Rex v. Ufton, 3 Term Rep. 28 1. 


41. In all caſes, whether of — of land, or renting 101 


2-year, a reſidence of yo days is neceſſary to gain a ſettlement, 5 


= "om v. * RE 2288 * Caf: 3 8 5 


toe vin. 27h. on. 
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8 Bra 30 6. 2. c. 33. after the 25th day of Marth 1754, ah 


5 Jews 


chapel wherein banns of matrimony have been 2 rp publiſhed 


(unſeſs by ſpecial licenſe from the Archbiſhop o 
without the conſent of parents or guardians (where either 
RY the Batten, not deins a widower or r wide, is under the 
. „„ wy 


Canterbury), or 


* 


| d quakers, where both the parties are jews or quakers jos 
reſpeQively), which ſhall be ſolemnized without licenſe, or pub- 
lication of banns, or in any other place than 'a church or poblic 


=D (except in Scotland, and except the marriages of 


ae ² 4 Me. oe 


a. 2G ud... 


777ͤͤ ²Ü¹äö ͤ ee I EE or” 


N 5 5 
3 a 4 q 
. 8 


Www 1 


2. The pa 
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uper being under age, and not a widower, was mar- 


_ ried by licenſe, but without his father's conſent, who was living 
Per cur. the words of the ſtatute are 4 that the marriage ſhall be 
null and void,” and we can't underſtand it to be voidable only. 
There is a diſtinction between acts made againſt one party for the 
benefit of another, and thoſe made againſt both. Rex v. Prefan, 
3. A marriage is void, and no ſettlement is gained by it, if 
celebrated in a chapel etected ſince the 26 G. 2. although banns 
had been often publiſhed and marriages celebrated there. Rex v. 
NMortifeld, Dougl. 634. Cald. 115. Sed vide this cured 21 G. 3. 
C. 53. | : . 


4. The pauper was removed with his wife from N. to E. by an 


order, which was unappealed againſt ; afterwards the pariſh of 
E., finding that they were not married, removed the woman from 


E. to the pariſh of S., and upon appeal it was proved that they 
never were married, and the ſeſſion confirmed this ſecond order. 

But the court of K. B. quaſhed the order, for E. having neglected 
to appeal from the firſt order of removal to E., when they might 


have controverted the fact of. the marriage, they were now 
eſtopped. Rex v. Enborn, Burr. Seſſ. Caf. 55 1 : 


F. The pauper and his wife being both illegitimate and under 


age, and the mother of the wife the only parent of either then 


7 


| _ living, and no guardian having ever been ppc inted for either, 
were married without any conſent given. Tb 
by 26 G. 2. » Rex v. Hodnett, 1 Term Rep. 96. 


* 


5656. A female baſtard, under age, married by a licence with the 


conſent of her putative father, gains a ſettlement in her huſband's 
pariſh by ſuch marriage. Rex v. Edmonton, 2 Bott by .Conft, 8 f. 


4 
4 


5 pl. A 


2. The father and mother of the pauper, refiding in the ſame 


pariſh, went from thence, declaring they were going to be mar- 
' _ ried, and ſoon returned, declaring they had been married; and 
they cohabited together as man and wife for 30 years, until the 
Woman's death. The father was produced to prove that they 
never had been married, and that a former huſband was then 
living. But the ſeſſions refuſed to admit him, and the court ſeem 
to think that 30 years, cohabitation was ſufficient proof. Rex v. 
Steclland, Burr. Se. Caſ. 508. Vid. Morris v. Miller, 4 Burr. 
8. A witneſs proved, that he and another perſon. was preſent 


when a marriage was ſolemnized between the pauper and one 


T. M. But the entry in the regiſter book was not Ggned by the 


miniſter, parties, or witneſſes. Tis not incumbent on the per- 
ſons married to prove that the banns were publiſhed, nor does the 
ox Ie 8 to be made by 26 G. 2. c. 33. / 14, 15- affect the 


Validity of the marriage. Rex v. St. Devereux, Burr. Sefſ. Caf. cd. 


8 


EE” Settlement of the _ 
age of 21), ſhall be null, and void to all intents and purpoſes = 
whatſoever. HER ONE 


marriage is void 


* 
4 
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„ es the illegality of the marriage may be proved by the man 
bDimſelf, or by his real wife. Henley v. en, 2 Bott by Conf fir 


: topyhold of Bis, where he had never reſided; ſhe may not be 
temoved, büt her huſband being alive, ſhe could not thereby gain 
70 ſettlement, Azthrop Roding and White Roding, 3 Burn s Fuft: 


= #84; 


man . has no ſettlement and is gone to ſea; is removable to 


5 able, and that 
maored to quaſh it, becauſe it did not appear that the huſband was 
min the pariſh of M. at the time of the removal, ſo that it might 


| were removed to the ſettlement of the wife's, the huſband remain- 

ing behind and maintaining himſelf. The court were of opinioii - 
that the wife obuld not be removed from her huſband, and that it 
is not Re the cafes Where he is dead, or has leſt het. | Rex vi 
Carleton, Burr. Sf. Cof. $13. 


ſtance to prove her maiden ſettlement. Rex v. MOT Cald, 39. 
Ker v. Hedſor, Cald. 371. 


15. In the huſband's abſence, his wife and children were te. 
moved by an order, ſtating them to be the wife and children of 


meiit, it would be clear, and the omiſſion makes no differs 


is in fayour of the general rule, and an exception ſhould be ſtated. 
Nes v. Hi mfeoorth, Daugl. 46. Cal. 42. Rex v. Leigh, Dougl. 45. 
-  Cald. 59. 8. P. 


ſence of her huſband, to the place of her laſt legal ſettlement; the 
order ſetting out nothing more. She was a feme covert, and re- 


9. On the ietiovat of a woman to her appel buſband's fets\. 


Br. gl. 118. 
10. A wife, alter the bulband ran away, went to Jing? upon a 


es d. Si. Botolpi i, Bj i hopegats, A woman, marrying 2 3 


that which ſhe had when ſingle ; and Rex v. Norion, 19 Vin. 376: 5 1 
and Butr. Sefſ. Caf: 122. is denied to be law. Burr. Sef. Cof. 367. (1 
12. An order of removal; reciting that the wife of a poor per- 
now living had-obtruded, and was likely to become charge- 

| ſettlement was in the pariſh of M. It was 


be, they ſent the wiſe away from the Huſband. But per cur. it 
veither appears that the wife was ſent away from her huſband, not 


dat he was not in the pariſh to which ſhe was removed, and we. 
Are not to preſume it to be ſo. Sr. MichaePs and Nuitny, $tra. 544 


Rex v. Tonacton, Burr. S./. Cof: 153. and Rex v. Higher Wi altony #Y 0 


5 i _— 1 


he wife and children of an Iriſhman, who had n6 tettle⸗! X ü. 
wont; being Il! of a fever, became chargeabie to the pariſh, ang 


14; On the removal of the wife; it is enough in the firſt in⸗ 


15. So of a widow. Rex v. Woods Res, Cali. 236. 


T. G., Which was not appealed agaitiſt. This is conclufive upon 
the pariſh, as to its being the ſettlement of the huſband alſo. Fot #; 
if it had been put in the order that it was the huſband's ſettle-- ſe 


ence. "The general rule is, that the huſband's ſettlement is that 
of the wife's. There are ſome exceptions, but the preſumption - 


17. A woman and her four children were removed, i in the ab. 


. 
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8 went to live with them where they had been removed to, 


L 
| * 
* 
2 * 


but was removed thence by a ſubſequent order, which was con- 


firmed by the ſeſſions; but the court quaſhed both without o I; g 


ſition, on the authority of Rex v. e Rex v. Tow 


Hil. 25 G. 3. Cald. 47. n. : 
18. If a marriage, which is compaſſed by PREG? take effect, the 
ſettlement ſeems notwithſtanding to be good; for the perſons 
guilty of this fraud are puniſhable by information and indictment. 
Vid. Res v. Watſon, I MY 725 Rex'\ v. e 4 Burr. rade $1 


| en huh . N „„ 0 i 


® By Notice Who muſt give « Notice, and what 


7 amounts to it. | 


19 vin. 376. 


No. foldier, ſent, ſhipwright, o aria anti 6b we 


man, in his majeſty's ſervice, ſhall have any ſettlement in 
any pariſh, port town, or other town, by delivering and publica- 


tion of notice in writing, unleſs the ſame be TOE a diſmiſſion 


5 of the ſervice. 3 . 3. 11. fa | 


W 


conſtable, and the perſon preſented p ures a deputy to 


ut for him, who is ſworn before a juſtice, but not preſented by 
the jury, he gains no ſettlement. Rex v. Vi interfere, Burr. 3 


Saf. 520. Vid. 19 Vin. 379. pl. 2. S. P. c 
2. Same law as to the deputy. of 2 tithing-man. Rex v. Au. 


Z gannings, Burr. Sf. Caf. 643. 


isis. t. 


3. The pauper was ordained a 8 in order to ſopply the x 


ceure of the pariſh of Over, during the ſequeſtration (the vicar- 
age being ſequeſtered for three years, or till the 5 ſhould Feleafe 
is 


7), and he did the duty for a year. Per cur. 4s no annual 
office to gain a fertlement. The ſequeſtration may be determined 


| atany time. Ne v. Over, Burr. ef. Cafe 746. Vid. 19 Vin. 392. 

Pl. g. | 8 

| - 4. Bu. The point wee ti gains: a fettlement 23 un hire3. | | 
ſervant. Freem. Rep. 518. But no decifion, 


5. Serving the office of cofleQor of the land tax will gain 4 


291. 


E barns The-cafe Hated that the pauper had ſerved the office | 
| ringer for the pariſh of C., he having been choſen and er in G | 
| court leet; and that it was an office of great antiquity, and ſer- 


viceable to the pariſh; He gains a ſettlement Rex v. The In. 


; begs of W hittleſea, 4 Term Rep. 807. Nolan's Rep. 39 
7. A A certificate man being choſen conſtable for a city, executed | 


8 Ftilement. Nen v. Hammond, Hil. 70 1. een 45 > 


der w 


| e rea is ſettled in the 


„ nn FIT " _ SM: 
5 1 pariſh where he reided. Rex v. Sr. Maris, Wit MM + 
175 eber, Burr. Sefſ. Caſ. 27. | Ie 

8. The pauper was told 5 his ite that the borſeholder had "PM 8 
left 2 wooden tally at his houſe, as a token of his having been! 


Z choſen: borſeholder at a court leet of the manor; | But Ke did not "obs 

| know this of his own knowledge, nor was there any evidence ofa 8 

- preſentment or election, and he never took the oath of office, of to 
E : -  aQted but once. The court thought there was no foundation for be 
=: EY Sh —— the payper legally placed in the office. Ker v. 3 N 2 
„%% et.” Burr. Sejſ. Caf. 223. 2 Stra. 1199. 8 

9. The pauper ſerved the office of ithing-man for half a year, | 0 


SE add five years' after for another half year, purſuant to a cuſtom in 
the hundfed. This is not an annual office, and therefore gives hd. 
' ſettlement. Rex v. Cold-Afbton,” Burr. Sefſ. Caf. Sn 
10. The pauper having a certificate, was choſen into the ee : 
of tithing- man, which did not extend through the whole pariſh, 
dut comprehended the part where he refided ; he executed it for 
five months, and then, becoming chargeable, was removed. 

Pier cur: It is not neceſſary that the office ſhould extend over the 

Whole pariſh, the at faying only « that it ſhall be an annual office | 
in the pariſh. | But the office muſt be executed for a year o 
give the cettificate man a ſettlement, Ke v. Pittleworth, Burr. 

Se Caſe 2138. 

111. A certificate man being foom into-ſhe offce- wf petty 
conſtable, and executing it by deputy, thereby diſcharges the 
certificate; and an apprentice bound to him afterwards, gains 
a ſettlement under his indentures. Rex v. e Cald. 

. 2 2. | 
2 So vhere a certificate man 8 for a year the office of 
_ ale-taſter in a borough not one fifth of the pariſh, it gives a ſet- 
| tlement. Rex v. Whitechurch, Burr. Seſſ. Cafe 365. Say. 134. 


eg 


153, Lands were conveyed to truſtees, ' among other things, to 
— pay 10l. yearly to a charity ſchool, to be paid to the vicar for the ; th 
time being. A certificate man officiates as ſchoolmaſter, and re- = by 
5 ceived the 100. annually from the vicar. Per cur. A ſchoolmaſter of 
in no annual office, and it don't even appear how or what intereſt \ 0 th 
he bad in it, neither is this a tenement of 100. a-year. The legal 5. 
0 right to receive the ſalary 1 is in the vicar, who has paid i it to this Ch 
man as his . He gains no ſettlement. Ker v.  Melborne, | - oP 
Stra. 1225. Burr. Seſſ. Caf. 244. 
134. The church-yard lay in two riſhes; ; as perſon choſn g 
ſexton, who ſerved fix years, a Ha ttlement i in that one in 
- Which he reſided, though no part of the church 4 in = for it is 2 © I 
publi: office within. 3 i. & * c. FED 45 5 \ Liver! 2 | 0 
fe IE „„ 3 
n ß JL Fre” 
tir 


Settlement of the 


00 By Parents” Settlement. ol 
„Wing a father gains a ſend een alte ie bin of 


his child, that ſettlement is immediately communicated 
to the child, who may be removed thither without ever having 
| been there before,” Sr. Giles, Reading, and Everſley Bicebwelers : 
z SV. Caf. 112. Stra. 580. Ld. Raym. 1332. | 


2. Though above the age of nurture, if it has gained no ſettle. : 


ö ment. Sowton v. Sydbury, 2 Seſ. Caf. 150. Andr. 345. 


3. Order of two Juſtices removing Elix. Knott of the. age of ſiye 


one and a half, from Bucklebury to Bradfield. On an appeal, their 


father Charles was ſubpœnaed, but did not appear. In ſupport 


| : years, Fohn Knott about two years and. a half, and Sarab about 2 


the order, it was proved that the paternal grandfather died ſettled 


the marriage of the ſon Charles, and of the baptiſms of the paupers, 


was alſo produced; but it did not appear. whether Charles had 
_ gained a ſettlement ſubſequent to this derivative one. His mother 
| was alſo produced to prove that he brought the children to her, 


telling her that they were his, and that he would ſend money to 


-"at Bradfield, and that his ſon was born there. The regiſter of 


pay for their maintenance. No other evidence was given to iden- 
tify them as being his children. The court were of opinion that 
there could be no objection to the competency of this evidence, 
and that if the father had gained a ſettlement ſubſequent to his 
derivative one, it was incumbent on Bradjield to have ſhewn it. 
Ker v. Bucklebury, 1 Term Rep. 164. Vid. alſo, as to the evidence 


of identity, Rex v. Inhabitants of Creech St. Michael, Burr. Sf | 


— 


Caſe 765. ame. 


4. The pauper was born at Bruton, where his father reſided under | 


; e He lived with his father there until he was 19, and 
then removed to Norwich, where he married twice, had children 
by each wife, and refided near 40 years. Two years after the birth 
of the laſt child, his father gained a new ſettlement. at St. Mat- 
= thew's, Tofwich, put the ſon had never lived with him ſince he left 


Br On an appeal againſt an- order, removing him and his 
children to this laſt ſettlement of his father, the court were ok 


opinion that after ſuch a length of time he did not follow it, but 
that he and his children were ſeparated from the family of the 


ndfather.. 87. Michael's Caſlany in Norwich | and St. Matthew's 


= in Iyfwich, 2 84% Caf. 129. Stra. 831. 


5. It was held alſo. in Rex v. Bugden, that emancipation, by 


5 marriage, and living away from the father, prevents the ſori from 
5 a derivative ſettlement through a ſettlement acquired _ 


Ee. by the father, Burr, S. Cof. 270. 1 Wil. 18 EE. 


| wr 80 if he be entutjcipate liſting for a ſoldier and con- 

- Kong: in the ſervice four years. Rex v. Inhabitants of V N 8 
Peter's, Burr. __ 915 nia x * * be & ET; | | 

- n 8 XK : agen Bar . 
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Se tenen o of the Poor. 


” But . the ſon worked about the country as a ſtuff. 
.--. weaver, but came to his father's houſe when he'pleaſed; kept his 
holiday cloaths there, and conſidered his father's houſe as his own, 
although he paid for what he had when there, and might go to 
Work where he pleaſed. It was held by three judges, abſ. Dord 


Mansfield, that he was not emancipated, but acquired a ſettlement 


1 where his father went to reſide. | Rex v. Hali N Burr. SM. Caf. 


Bob. 
28. So where a . five years old, left his father 8 houſe, and 


a with different relations until tep, without acquiring a ſettle- 
ment in his own right, it was 'determined that he followed that 
of his father. Rex v. Ofehurch, 5 Term Rep. 114. 0 id. Alſo 


Ren v. Tottington Lower End, Cald. 289. 
5 So a child, ſeparated from her facher, by being W e 


| ſeaersl years in the workhouſe, is not emancipated. ifs, F. 


Broodhembury, Hil. 25 G. 3. 2 Bott by Conſt, 55. pl. 78. 
10. So where a ſon, 16 Jears old, was bound apprentice. in 4. 


for four years, which he. ſerved, and never afterwards returned to 
his father's family, but gained a livelihood by his trade, the inden- 
ture was void for want of a ſtamp, and the father in the mean time 


gained a ſettlement at B. It was holden that the ſon was not ſet- 
tied in A. by the apprenticeſhip,” and was not emancipated, but 


followed his father's ſettlement at B. Rex v. Edgewerth,. 3 Term 
Rep. 353- Vid. allo Rex v. Stretton, 2 Batt by Conft, 54. fl. 33. 


11. In Rex v. Wilton cum T wambrookes, it is lai down, that 


caſes of emancipation have always been decided on circum- 
ſtances, either of the ſons being 21, having gained a ſettlement 
in his own right, or having contracted a relation inconſiſtent with 
the idea of his being in A ſubordinate Gtuation | in bis father's 


family. 3 Term Rep. 356. wy 


112. The infant ſon. of a. > 7 I living at 7 under, 2 certificate 


hired and ſerved a year at B., an extraparochial place; he then 


returned to A. under 27, where he was hired for and ſerved a 
Ld oe, gains no ſettlement in A., for his fervice in B. is no 

_ Emancipation. | Rex v. Collingbourne Dutis, 4 Term Reb. 200. 
13. A. child, although more than. ſeven years old, follows the 


1 of its mother after the death of its Saher. Ker v. 


Barton Tiaſſe, Burr. Seſſ. Cof. 49. where it is likewiſe holden, that 


the order need not ſpecify in ſuch a caſe that the child has 80 


no ſettlement. . Sed vid. Rex v. Bowling, Burr. Se. Cafe. 177. 
134. 80 if the father have no ſettlement, although he be Jong. | 
er v. St. Paul's, Shadwell, 2 Seff. Caf. 113. Rex. v. St. Botolph's 
Without Bi/bepsgate, Burr. Seff. Cafe 367. Say. 198. Dynton v. 

King's Norton, Lent Aſſezes, 13 G. 1. 2 Batt by Conft, 33. Pl. 61. 


15. But where the father, having a ſettlement, deſerts his wife 


5 nd children, and the wife afterwards reſided on a freehold eſtate 


deviſed to her; the court were of opinion that the caſe,of forcign- 
ers was anomalous, and that the wife gains a ſettlement there 
through neceſſity; but that a wife cannot gain a ſettlement in the 


* of her huſband and cat her Oy on {Wes eſtate 


WAS 


rener j £8 LIP SIS bh a. « 3 


F 


„ 49 


een & 0 6h oe © oe co 


 Setflement of the Pott. EE 


was not. the he of her huſband; ſo as to gain him a 1 
tlement there without a reſidence for 40 days. Berthamſtead and 


St. Mary, Northehurch, 2 Batt by Cos 36. ph. 5 0 2 SY. Cafe 


182. 
16. Where the ſettlement of the pauper” s father was unknown, 


| the father died, the mother marries a man having a ſettlement, 


the ſettlement of the pauper is in the laſt maiden ſettlement of 


the mother, for the new gained one is not in her own right. Rex 
v. St. Giler's in the Fields, Burr. Sefſ. Caf. 2. 3 Salk. 259. 


17. If a man, who has a derivative ſettlement from his-mother, 


18. A widow, by refidence during het 8 gains a ſet« 


19. It was determined in Rex v. Inhabitants of Hemlington, B. R. 


Hil. 1) G. 3. that where children, whoſe ſettlement is diſtinct 
from that of the mother, are living with the mother where ſhe 15+ 
ſettled, they are to be maintained by the pariſh where they are 
ſettled, and that whether they are baſtards or legitimate, Deagl. 
9. u. and Rex v. 8axmundham, Forte. 307. and Sbermanbury We 
ys Carth. 279. cited as in point. | 
20. It is not neceſſary that a child under ſeren ſnould reſide 
with the grandmother in her pariſh for the ſake of nurture, al- 
though ſhe is liable to allow towards her maintenance: Rex v. 
TR, Burr. bs *. 5 145. . | 


FH , 
K 


(() By Payments, i. e. 85 £ ra Rates,” | 
PO gain a ſettlement, the tenant t halt both be ara in \ the 


marries a woman with a ſettlement, and dies without. acquiring 
one, his children follow this derivative ſettlement; for there is 
no difference in this reſpect between an acquired and a derivative 
ſettlement, and no recourſe can be had to the ſettlement of the 
mother, if that of the father can be found. Rex v. St. „ 
| Bethnal Green, Burr. Sefſ. Gaſ. 482. © 


tlement for herſelf and children who are not emancipated, although 
they do not reſide with her during the quarantine, by reaſon of 
an occaſional ſeparation. Rex v. Long Wettenhami, Mich. 25 G, 3. 
2 Bort by Conft, 41. pl. 68. 


> * 384. 


rate and pay it. Rex v. Sarrat, Burr. Se. Caf. 73. Rem 


v. Bramſba uu, Burr. Seſſ. Caſ. 98. Rex v. ' Lower V. ts 1b. 100. 


Ne v. St. Cuthbert, Burr. Sefſ. Caf. 817. 


The mother, who was rated and aid all aſſeſſments, died; 5 


: "al hes name was continued in the rate book. Her ſon became 


tenant at her death, and paid all the aſſeſſments, and the. pariſh 
' officers knew that the woman was dead. Per cur. There muſt be 


_ ſuch rating and paying as to ſhew manifeſtly. that the pariſh had - 


notice. It being known that the mother was dead, the rate could 
only be made on the . Rex v. . Heckmondwickt, n 543+ ” 


n 1 


3. The pauper was entitled, as one of the repreſentatives ofin 


| inteſtate, to 55 of a lealehold eſtate, of which he received the 
K 2 N rent. 


Ws 


I .ͤe pariſn have nothing to do with the repayment by the landlord. 


OD | Settlement of the Poor. 
rent. A +: rate was made © on the occupier of late Mes. | 


He, and the pauper paid it twice on the overſeer's application. il 

He gains no ſettlement, for the rate is on the occupier, which he to 

is not. Rex v. Chew Magna, Cald. 365. Vid. Kingsfair v. 0b 
King's s Szoinford, Eaft. 4 G. 2. 2 Bett by Conſt, 228. pl. 256 by 
4. The tenant agreed with the landlord to pay all the taxes; ra 
=; the rating was thus, * Thomas Clifford or tenant.” The tenant B 
paid the taxes, and got receipts in his own name. The pariſh can't . 
bs know that he is the occupier, and he gains a ſettlement. . . Rex la 
v. Painſwick, Burr. Sefſ. Gaf. 465. | _ bf 
5. The farm is rated by its name, the landlord. pays the rate, fri 
2 . n is allowed it by the tenant. But the order ſtates, that the ou 
_ © overſeer who received it knew nothing of the pauper, nor whether th 
be refided at the farm. Per cur. The ground of the determi- $5 
nation in Rex v. Painſwick was the notoriety of the occupancy, 7 
but we can't preſume againſt the ſtated fa, * that the overſeer knew 8 
1 nothing of the pauper.” Rex v.  Llangammarch, 2 Term Rep. 628, Tor 
6. A tenement was charged i in the rate book thus, Jae, Low- Tat 
3 bridge's. The tenant paid the poor rates in his own right. He Tt 
gains a ſettlement, for his name need not be inſerted; if the pariſn lor 
' officers have notice of him, it eee Rex v. 1 5 750 
Cad. | | 2 
5 The lay Ia tax rutesy . entitled as made o on n the kts na 
Was in the following form - % RexT 5. LanDLorD's NAME, WT © 
Mr. Gaffon., TenanT's NAME, Fohn Heard.” Heard paid the : Re 
kate to the collector who demanded it. Per cur. The rate in this 2 
. caſe is charged on neither the landlord nor tenant; we mult ſee apf 
therefore, from other circumſtances, who is charged. This. tax rat 

' Is pointed at the occupier, who is oſtenſible; it is levied on him. of 


Then the aſſeſſment profeſſed to be made upon the inhabitants, 
that is, the occupiers, who muſt be ſo, and not the landlord, who 
may or may not. It is alſo demanded of the Ou Piers. and 79 | 5 
by him. Rex v. Mitcham, Cald. 2765. 


| 8. The rate had no title, and did not on the face of it w RA 
> whether the tenant or landlord was rated; the pauper had en e 
called upon, and paid the land tax for four years; but, being re- the 
duced in circumſtances, deſired to be excuſed, and he never paid Se 
afterwards. For two years ſubſequent, neither the name of the 8. 
pauper, nor any other perfon living on the premiſes, was inſerted * 44900 

in the rates, and the landlord was not rated. The court were of gte 
opinion, that from theſe circumſtances, as no one elſe was St. 
charged, the pariſh, thought that the tenant ought to pay, or Ea. 
1 and . he on a ſettlement. Rex v. Endon, Sc. i 8 Rai 
ads = i ON 


Ga "he n: names of the landlord and tenant are both on the land 2 whi 
tax rate; the tenant Pays. This i is primd facie a tenant's tax, and ſtat 
8 received of him, he is to be conſidered as rated. ; Ok v. on 


cs en Wi xe Gale. e e BEE 


} 75 


„ 0, But 


5 Settlement of the Poor. 


10. But where, under like circumſtances of the rates being 


flent as to the perſon who was the object of it, the receipt given 


to the tenant ſtated, that the ſum paid was aſſeſſed upon the land- 
lord z the court were of opinion, that this collateral matter re- 
butted the legal preſumption that the tenant Was intended to be 
rated, and ſhewed that it was the landlord. Rex v. St. Famer, 
Bury St. Edmund's, Cald. 384. 


11. The pauper was duly rated, and, having abſconded, his. 


- landlord defired the collectors *« to levy a diſtreſs upon his goods 
' beft he ſhould loſe the money.” When: they went to do. this, a 
friend of the pauper's gave a guinea to the collectors, who there- 


out received the tax. This is a 5 K. ment of the rate by the pauper, 
1 


the money being advanced to 
” Term Rep. 550. _ 

12. The landlord agreed to pay all taxes. The rating was 
« Bowden,” who was the tenant. The landlord paid the taxes 
Home time, but then deſired the overſeers to call on B. for a poor 


: uſe. Rex v. Bridgewater, 


rate and church rate, and that he would allow it out of his rent. 


The tenant, when he paid them, ſaid that he paid for his land- 

lord, and the officers accepted it as ſuch,, The taxes were not 

2 owed to him till three quarters of a year after he left the eſtate. 
e 


r Lord Mangfield C. J. It is a tenant's tax, and he is aſſeſſed by * 


name; the agreement between his landlord and him is nothing 
to the pariſh. Nes v. Openſßbauu, Burr. Se⸗ . Caf. 5 oe 1 DS. 
K. 463. | 

13. A A church rate was made, in which the name of the pauper 
appeared thus 0 W. F. (to bring ſecurity) 15. 6d.” When the 
rate was firſt made and caſt up, no ſum was ſet againſt the name 


of V. F., but the next year the churchwarden met the pauper, 


who told him that he had got a certificate, whereupon the church- 
1 demanded and received 17. 6d., and inſerted it in the 
rate. Per cur. This is not an informal rate, it is no rate at all. 
Ker v. Warblington, Burr. Seſſ. Caf. 787. 

14. In the land tax rate, the afſeſſment was « LANDLOKkD_ 


* RATED, W. B. Eſq. rox LANDS AND TENEMENTS IN THE Oc 


| CUPATION or T. R. It is the landlord that is rated, and t gh 
the tenant pays, he gains no ſettlement. Rer v. Carſhalton urr. 

. Caſ. 80g. Rex v. Si. Joh 5, Southwark, Cald. 62, Dougl. 214. 
85 P. 


e is A fees o fact RR a he landlord or tenant is 5 
: rated to the land tax, and ſhould be found by the ſeſſions. | Rex v. 


St. Lawrence, Wincheſter, Cald. 379. Rex v. St. James, Bury St. 
Edmund s, Ib. 385. Rex v. en 3 Term Rep. $95" Rex v. 


_ Rainham, 5 Term Rep. 240. 8. F. 


16. Wherrit is found, the court are precluded from confidering 


whether they have drawn a right concluſion, though the ſeſſions 


ſtate all > circumſtances ou which W e it. 1 v. Folke- 
Lues 34 Term ee 6 5 18 . „„ 


5 


＋ 


A * 


; 4 


— F 


17. The overſeers made a rate of 25. in the pound i in Fe for m— 


; 1 AT Names. 18 Sums afſcfſed. = A 
3 I [2 7 - 2 Gd ”” 
The e N W. N. G. refuſes; Agios. he is no 5 
pariſhioner. They threaten to diſtrain, and he pays. They af- tie 

-  terwards leave the money, which the terfant throws after them. 7 
Per Lord Mansfield. It is not neceſſary that his proportion of the ac 
rate ſhould be ſtated in the column of the ſums aſſeſſed. The ſet 
column ſtating his rent, with the title of the rent, aſcertains it. Ig 
_— has paid,and againit't his will. Rex v. Car hampton, 8 599. 8 

ald. 108. 8 | | 25 
N the collectors 4 the hand tax nd: payment of the 1. 
tenant, and on his refuſing they ſhew him a paper-writing in or- £0 
der to efiforce the payment thereof, and read over the ſum he was il 54 
to pay, they levy the ſum demanded by diſtreſs, and afterwards . 2 oa 

| he continues to pay the ſum,” it ſhall be intendad that he was ſo l 
rated, unleſs the contrary yer” 'clearly. 2 nan Hogs w_ ne We NW the 
Burr. Se Caf. 926. . 1 the 

; 19. A ſon lived with his Werder and was e and ab the 900 
5 tax for the eſtate which ſhe occupied; it was objected: that this 7:00 
Was not his ſhare but his 'mother's ſhare of the taxes. But the tle 
court were clear, that being charged and having -paid, he 8 "HT 
2 3 Rar v. Stapleton, Burr. Seff. Caf. 69. 4 
Doctor Burn makes a An. as to the law of thedeciGan 150. N 

3 of a bridge rate gives no ellen, 19 Vin. 385. ( pl. 4. h 
'fince 12 Geo. c. 29. That ſtatute enacts, that a ſum certain ſhall Bis 

| be raiſed upon every diviſon in proportion to their poor rate towards ma 
the repair of bridges and other county expences; ſo that a man pes 
eaſes the diviſion by ſuch payment, and there is the ſame notoriety IF, «ill 
of his . as in the cafe of. a poor's rate. 3 Burn's Juice, 2 
509. | : . 
21. K tige walter was 1872 for bis falary' to che Jud 8 thi 
where he reſided ; he paid it for ſome time himſelf, but was re- lea 
Paid by the collector of the cuſtoms, who afterwards paid it. Pal 
Per kur. lt is ſettled that the land tax is a pariſh tax within the 1 
à2c, and the collector did not pay it to exonerate the pariſh but to S8 
better the man's ſalary. © Rex v. Oathampton, Burr. Sefſ.. Caſo5. - > 
22. A rigger living in Sheerne/s, who pays the 6d. a quarter . 
which is ſtopped out of the pay of the people belonging to Sheer- but 
neſs dock-yard, for the relief of the poor of the vill of Sheer nes, ſett 
vill not thereby gain a ſettlement, for there i is no legal rate made hay 
7 by the overſcers. Rex v. Friendſbury, Burr. Se Caſ. 644 I 2nc 


23. If an artificer in his majeſty's' ſervice be rated by the | 
pariſh to the land tax and pay, he thereby gains a ſettlement. | | 
Ker v. St. Mary, Whitechapel, Cald. 24. 
2 A labourer in the king's dock-yards being rated to and 
paying the land tax gains a 2 Rex 1 v. Se. Marys, Wihite- 

| N Cald. 24. | NE | 
5 | 25. A tevant N 


9. 


Settlement of as k 


355 At 1 being aſſeſſed to and paying two quarter's band.” 
tas, gains a ſettlement although it be allowed him again by his 
. landlord. Rex v. Bramley, Burr. S. Caf. 75+ :- 4 Sf; Caf. - 
No. 167. Rex v. Chidingfold, Burr. Sep Ca 12 855 Rex v. Ful- 

| ham, I. 488 SP. 

26. By 21 G. 2, c. 10. 1 aſſeſſed to and paying the RY 
ties on houſes and windows ſhall not gain a-ſettlement. 


27. By 18 G. 3. c. 26, Payment of the duties impoſed by that E; 


: at on houſes worth . N rent of . a 1 8 8 e no 
| ſettlement, 55 


Woo By renting «Year, | 9 Fr 


1. „Tha, muſt be reſidence for 40 days to give a Eee 
by renting 10/. per ann, Rex. v. Delaoyn, Burr. Seff. Caf. 
3 54- Vid. 19 Vin. 371. Pl. 2. Grandborough v. Muſley, S. P. ; 
2. The paupers hired a houſe and land jointly at 160. per ann., 
Which they jointly tilled and occupied, and paid an equal ſhare of 
the rent. The court were of opinion, that though with regard to 
the landlord's remedy for the rent each might be conſidered as 
_ occupier of the whole, yet the act only conſiders. the right of the 
coccupier, which is but to the half, and that neither gained a ſet- 
tlement, that half not being of the value of 10l. a- year. Rex v. 
Marden, Burr. Sefſ. Cof. 311. Vid. Croft v. Gaingford, , 
| Aires, 7. G. 2. 2 Bott by Conft. 184. pl. 213. 
T. G. having taken a fam of 52/. a-year, told the pauper, 
= ho had been his partner in another farm, that he depended upon 


- Z's 3 
135. 
. 1 Ro 


his going to live there with him. They took their j joint ſtock there, 
managed the farm together, and both reſided thereon for ſeven 


\ years. The landlord gave his receipts for rent to G. only, and 
diſtrained for his rent upon ſuch ſtock as he ſuppoſed to be his, 


and G. made a bill of ſale of them to him without the interpo- 
55 ſition of the pauper, who ſtood by. The court were of opinion : 


that he gained a ſettlement as having an intereſt in the farm at 
leaſh as tenant at will to T. G. of a moiety, which was of the 
value of 10/.. And per Milmot J. The opinion of the landlord as 
to who the tenant was is not eſſential. Rex v. Moos Burg © 
e 398: Say. 311. . 

4. The pauper rented a tenement of 100 a year, and paid the 
rent. He lived for more than 40 days in a part of it worth 40 
but had let the reſt immediately to under tenants ; he gains a 
ſettlement. For the ground the. act goeg upon is the perſon's 
having ſufficient credit to hire. a tenement of the value of 10f,, 
and the pauper in this caſg is the perſon liable for the rent, and 

who has credit for the whole, "Rex v. Liandverrar, Burr. Se 
102. 674> Merl, Rep. s 

F. A firſt and ſecond floor unfurniſbed: at the rent of 10, 
2-year is a tenement, although the apartments are not diſtinct 
from the houſe. Rex v. St. George's, eg hi ks Seff. 


bak 998 N a ag 1914. 
885 4 ; 


6 is: 


| Settlem ment of the Poor 


6. 80 i is 2 ſhop occupied ſeparately from the houſe to which i it 
| belongs Rex v. St. Giles's in the Fields, Burr. Seff. Cal 308 © © 
7. The pauper being a clerk to ſome juſtices, hired a furniſhed 
room at ſo much per week, for the juſtices to meet and tranſact 
PS _ the pariſh and other public buſineſs, the landlord was to find 
Fring and have the uſe of the rooms on aſſembly nights. This is 
2 tenement. Rev v. e Hil. 26 G. 3.2 Hort by Conf. - 
5 57. N. 194. : 
8. The pauper took fave tentmente at the Sealy rent of 11“. They | 
Wh Jointly occupied and managed by him and the widow of his 
partner in a former 50 ; but neither of his landlords knew of this 
- , eonnefien at the time of taking theſe tenements. | He gains a fettle- 
ment by a reſidence for 40 days. For per cur. « The widow was 
in the nature of an under-tenant to him; he alone had the credit 
of taking the tenements, and he alone was perſonally reſponſible 
„ for the rent. Rex v. Newnham, Burr. Se. Caſ. 756. 
a 9. A pauper tenant at will underlets, and the landlord after- 
1 3 receives rent, ſome times from the pauper, ſome times 
from the under-tenant. | The pauper, after the under: letting took 
another tenement, which made'up 10/. Adjudged that he continued 
tenant of the firſt tenement, and therefore gained a ſettlement. 
Nea v. Maghull, 24 C. 3. 2 Bott by Conſt. 200. pl. 225, 
10. A. occupied a tenement of the value of 1 1/. per ann. ehited 
of different landlords and died, leaving three children, to two of 
whom he bequeathed five ſhillings each, and to the latter, whom 
he made executris, the reſidue of his property. The pauper, 
who had before married the executrix, reſided on the tenement 
above 40 days, and paid rent for it, the court held that this 
gained a ſettlement, though the wife never on the will. * 
vy. Netherſeal, 4 Term Rep. 258. 
11. The pauper entered as executor, and bade 12 weeks on 
2 tenement rented at 22“ per ann. to a fifth of which he was en- 
titled by deviſe. The court were of opinion, that having a right 
devolved to him as executor, the value of the premiſes was totally 
iümmaterial. For 8 common law he cannot be removed from 
bis own, and therefore gains a ſettlement by a refidence of {40 
days. Ne v. Uttoxeter, Burr. 8. Caf 538. 


CET = 
* 2 . 8 * 
1 5 


1 


12. The father of the pauper lived in and Stec an bouſe at 5 Rey 
e yearly, and paid the church and poor rates; but was a pri- Lo 
| ſonex in cuſtody of the warden of the Fleet at the time, the houſe T5) 
being within the rules. The court were of opinion that the fa- cu 
ther, and therefore the pauper, gained a ſetilement by taking this e 
. . St. lama! 2 W and Ludgate, 1 e - © Se 

| HD; 0 me 
3 Abe pauper rented 2 mill of the yearly value of rol. but . 

| refided f in another townſhip, which maintained its on poor and WE 
Had diſtin officers. He gained no ſettlement where he reſided. 
For by the court, to gain a ſettlement by renting 10/. per ann. Aw 
there muſt be a reſidence on the premiſes, or at leaſt in the rer 
5 . where ſome e of chem ag Rex v. hs + T erm Li 


1 


8 * { 1 EX: . 
3 1 5 
* * 0 ? 


o ˙ A (KT . 


1. Rex v. Topcroft 5 

eh 1 232. Vid. alſo Rex v. . Burr. Sgff. Caſ. 571. 
Nen v. St. Giles a, B. 800. Rex v. Butley, Ib. 107. 

14. A coney warren with a cottage upon it is a tenement, and 
1 rented at 100. yearly gives a ſettlement; for it is the ability to 
pay 10l. yearly that is the foundation of the ſettlement, and 
whether he pays it for an houſe or a warren is immaterial. "Mon 
and Kinver, Sira. 678. 2 Sefſ. Caſs 19. 
5. So alſo though the party taking it has no. intereſt in the 
; fol except the right of entering upon the warren to kill rabbits. . 
; Rex v. Piddletrenthide, 3 Term Rep. 172. 


16. The father of the pauper rented for two years 6 by iro] the 


fiſhery of a pond, and alſo the ſpearſedge, flags and ruſhes grow- 
ing in and about this pond at 1o/. per ann. The court conſidered 
that the fiſhery and ſoil paſſed together, and therefore that it was 
a tenement. They were alſo of opinion, that it was only neceſ- 
_ fary that the pauper ſhould take the tenement, although the leſſor 
had no title to let it. Rex v. Old Alresford, 1 Term Rep. 358. 
17. The pauper took the pa 7 Cd apiece of land. This was 
held not to The a tenement, for it 
7 herbage or the common. Minchinh ampton and Bt eich, 2 S. 
| C04, 132. Stra. $874. Burr. Sefſ. Caſ. 316. | 


18. A farmer covenants toletand demiſe to the pauper a dairy 


of 16 cows, with a dwelling- houſe, feeding for the cows on 21 
acres of clover ground, and 13 acres of meadow, with the after- 
5 leaſe of a mead. He was to provide for the uſe of the cattle five 
tons of hay when wanted, and for the feed of the ſame cattle to cauſe 
10 acres of clover ground and 13 acres of the meadow to be laid up ar 
; Candlemas-day and the other 11 acres of the clover at Lady-day. He 
was to abate ſo much for each cow that did not calve before 
May day, and ſo much if not at all. The pauper was to pay 


30. 5s. for every cow. The court were of opinion that this was 


no tenement within the act to gain a ſettlement. For a tenement 
- muſt be in tenure and relate to land. But that this was a mere 
perſonal contract for the uſe and wy of the cows. Rex v. | 
 Lockerly, Burr. Se. Caf. 315. Say. 21 


oft. pl. 62. 
19. But in Rex v. Piddletrenthide the court were of opinion that 


ot. 1 
3. 8. P. amis 5 


no more than taking the 


22. A 


renting a dairy was a tenement within the e and Rex r. 
 Lockerly was doubted. 3 Term Rep. 772. = 
20. Aud in Rex v. Tolpuddle, Rex v. Lockerly was denied per tot. 
cur. to be law, and they held that renting a dairy of cows, under 
an agreement that they ſhould be fed excluſively from May to 
September in certain lands of the annual value of 10/. was a tene- 
ment within the 13 & 14 Car. 2. and conferred A ſettlement. 
4 Term Rep. 671. ity Seven 73. N 
21. Per Parker Ch. Baron. The agiſting cows to paſture from 
May- day till Martinmas for three years ſucceſſively does not an- 
ſwer the deſcription of a tenement within the act. It ſhould be 
renting an houſe or ground of the yearly value 5 of. Res v. 
: TIED Bott * _ — Pl. 1 


| - but fenced the land and ſpread the billocks. 


tlement in the pariſh where he lives. 


756. 5 ; 
- = Ss The pauper ack: a tenement in H. Fog: a year under the 
value of 10%. and in fix. weeks tende red the key to the landlord, 


Who refuſing it, he left it with a neighbour for the landlord to 


= cove are - works a a i tenement within the Nature, Rex v. 1 Weds, 


2 Term Rep. 137. 

23. be pauper ok the ; 5 graſs, Fn, wah of a mea- 
5 7 at the annual value of 104. for ten months; paid no taxes, 
Thie is a tenement 
within the 13 & 14 Car. 2. Ker v. Stoke, 2 Term Rep. 45 1. 
24. So a ſettlement may be gained by renting the fogs or after- 


. pie of a meadow. Rex v. Brompton, 4 Term Rep. 348. 


3 By 13 G. 3. c. 84, A perſon renting turnpike tolls and re- 
fGdiog in the toll-houſe ſhall not thereby gain a ſettlement. /. 46. 


206. A perſon. rented a tenement. conſiſting of an houſe and 
lands of 124. 2-year, contiguous and uſually let together; part lay 


in one pariſh and part in zhother, neither of them being ſepa- 


| rately of the annual value of 10“. This gives a ſettlement. Elfted 4 
and Hollibourne, _ 849. 


2 8. C130. | 
well, 1 Stra. 5 29. 


27, Ihe pauper was 1 by ſeveral perſons having a right ; 


I common, to occupy excluſively a tenement of the value of 20/. 


a: ear, as a reward for his ſervices as a herd. He gained a ſettle- | 
ment by refidence.. 
n to his paying rent. Rex v. Melkridge, 1 Term Rep. 


For per cur. The ſervice of the pauper is 
. 


St. eng v. . 


28. It is 0 ſame wing 8 the taking of two 1 8 
be diſtinct or entire, in one pariſh or two; if they are, when 


taken together of the annual value of 107., the tenant gains a ſet- 


For it is the ability of the 
perſon to rent a tenement of 10/- a-year which excludes the pre- 


ſumption. of the pauper's being likely to become . chargeable to 


the pariſh; Rex v. St. Margare 125 i/b-Street, Burr. Seſſ. Caf. G77. 


Rex v. Dawgs eee Se V. 1 744. le v. Mee, 1, 


take when he thought proper. He then went and took a tene- 


ment in another pariſh, at a rent which, with that he was to pay 


for the former, was above 10%, and reſided there 40 days before 


the landlord took the key of the houſe in H. He gains a ſettle- 


ment, for here is a contract for a year in H not diſſolved; ſo that 
the pauper reſided 40 days holding two trnements at the” yearly 
kent of 10). . n v. * e W. FIERO Burr. . oo 
= 5 


5 3s — 1 


8 Ds * , 3 e 7 
— as 3. *. way o * 4 - _- 1 ay 4p * 5 . 1 © KO ak of Wo > 4 


5 Aper- | 


7 gives a ſetlement. ; Hil. 1 


Settlement of the 1 


30. A FEVER took an houſe in the pariſh of G, at _ per aun. 
5 ſome land for growing potatoes at 1 . for eight months. As 
he took them without fraud he gains a ſettlement, for the renting 


need not be for a whole year. Rex v. Sh-nfton, Burr. Seſſ. Caf. 474. 


Rex v. Staunton under Burdon, Burr. Sefſ. Caſ. 558. S. P. Vid. St. 
Mary's Guildford, and Crantey, 19 Vin. 388. pl. lo. ſeems contre. 

3. The pauper hired and reſided in an houſe for five months, 
paying 41. The houſe at the time of hiring was worth 10. by the 


year. He gains a ſettlement; for per cur. It is not the rent but the 


value that is material, and we are concluded from ſuppoſing it 
jeſs than 100. a- year by the finding of the juſtices. Rex v. . 


een Bethnall Green, Burr. Seſſ. Caf. 574. 


32. A perſon took an houſe at the yearly rent of yok, the 
125 lord agreeing to build additions, but did not. The juſtices 
find. the value of the houſe, thus unimproved, to be 6/. 105. Per 


cur. He gains no ſettlement, the yearly value is alone material, 


and that is found to be leſs than. 101. Rex v. Santas, Burr. | 
Sf. Caf 140. Stra. 11275, 
33. A houſe, rated at 40. a-year, is of the value of 750. Reſi- 
3 Rex v. Bilſdale, 3 Burn, 


8 A ie took a FIR at. 8 op 5 8 year, which had been 
Jet at that rent for ſix years paſt, but before then at 7/. When he 


- firſt took it he was not of ability to ſtock it, and being told by 
the former tenant that it was too dear, he ſaid that he did not re- 


gard it, for it would gain him a ſettlement, and put an end to. a 


diſpute between two towns about his ſettlement ; but defired the 
former tenant to take no notice of this. Per cur. We are to de- 


termine on facts found; as the ſeſſions have not found that the 


land was off. lefs value than of 10. a- year, as the value of the ſtock 
is immaterial, and as they have not expreſsly ſtated the taking to 

be fraudulent, we muſt adjudge the pauper to gain a ſettlement, 
Nen v. e Burr. . Cafe 166. 2 Stra. 1156. Sfp Cofe 
No. 141. 


Je; The pauper b a meadow for 100, 355 let it for part of 


the year for 3/.; and for the remainder to his landlord for the re- 


mainder of the rent, without ever having ſtocked it. The court 


agreed with the ſeſſions in the concluſion, that this was a fraudu- 


lent taking. Rex'v. Woodland, 1 Term Rep. 261. 
36. The pauper took a farm at 81. a- year, and alſo took another 


jointly- at 2/. 154. It was agreed that the partners ſhould divide 
the corn and hay on this laſt farm, and that after they were carried 
away, the pauper ſhould have the whole of it for the reſt of the 


— 


139 


year, paying to the other 4s. It was argued that the pauper held 


à tenement of 109. a- year, for he was liable as joint-tenant to pay 
the whole 3/. 1 f.., and was ſole tenant of that farm for the laſt 
half year; or at all events he paid 100. 15. 6d. a-year, 8. for his 
_ ſeparate farm, 11. 175. 6d. being half the other, and 45. for the 
Tait half year. Sed per cur. The tenement is under the yearly value 
a of 100 8 Tos nk reat is under 18 and the value muſt be eſtimated 


by 


„ dt eee Den 


by the font; and always is to be taken according to the rent. But an 


nag teement between two e ee is none. Ker v. ene 


FE 85 Burr. Se. Caſ. 409- 


37. Tamen quære et * Rr v 87. Matthew, Bulbnoll Green, 


| | #0 33» Rex 1 v. Bil/dale, pl. ſupra. 1 


38. The pauper took an houſe and land at 8. a- year rent. His | 
brother, converfing with him about his family and poverty, ſaid, 
I am forry for your family, and therefore I will give you a cloſe. . 


in A., containing about four acres, to enjoy it as long as I pleaſe, 
and take it again when [ pleaſe, and you thall pay nothing for it, 
The cloſe was worth 2/. 10s. The pauper' enjoyed it three years. 


The tillage was done by the ſervants and horſes of the brother. 


One year it was fown with wheat procured by the gleanings of the 
pauper's family, and another with the corn of the brother. The 


. \ Cattle of the pauper were alone put in that cloſe. The court 


thought this the firſt caſe which came directly before them on 


this part of the ſtatute. - That from the words of the ſtatute it 


was ſufficient if a perſon comes to ſettle on a tenement of 10/. a- 
year. The pauper here had the cloſe in A. as tenant at will, for 


once he had fown it with his own corn, no matter how he pro- 


curedd it; he would be entitled to the growing crop, and the bro- 
ther could not/turn — out. He was therefore in the poſſeſſion 


a tenement of 100. a- year; and there was a ſufficient taking 


within the ſtatute. Rex v. Fillongbley, 1 Term Rep. 458. 


”” Jo 39. It was ſtated, that a man took a leaſe for ſeven years, 193 | 


ohjected that it might be by parol, when it would be void for the 


| whole, and ſo no ſettlement. Per cur. Then it ſhould have been 


' fo ſtated. We muſt take it to be by deed, Ae it is no leaſe 
| at all. Rex v. Little Dean, Stra. 555. 


40. A certificated perſon took 30. a- year in the acl to / which 


| he was certificated, and-4o/. a- year in the next, but lived where 


the 3/. was, it is a ſettlement chere. Caſe of 0 . in Leies 72 


#er/bire, Stra. 849. 


41. If a certificate perſon rents 10% a-year, he gains 2 Iten a 


ment, although the whole is not in the pariſh to which he is cer- 
ttificated. The words in the act, ( /uch pariſb, relate only to 
tze executing an annual office. Ken v. e Burr, Sf Caf. 


„ 


| has eredit to pay rent. Rex v. Butley, Burr. Self Caf. 865 
ia * of No. . Vid. 29: 2 Air. 388. * 7. | 


| dee 39% 0) By hiring and Service. oy N 0 


What fhall 1. Ar is not ele that * a ſervant ſhould: reſide 40 days i in a 


be a ſervice. © 
for 40 days, 


tlement un- Greenwich, Burr. Se . Cofe 243. 


er an hiring / 


e 5 e . 5 5 = 2. A fr. 


3 Renting. 2 will at 14% 2. year, and giving fecurity for the 
rent, gains a ſettlement; for he who has credit to give ſecurity, 


pariſh withot interruption; it is ſufficient to gain a ſettle- 
to give a ſet- ment, if he reſide 40 days in the whole . the year, Rex v. | 


vY OF YD owe 


2” 1 as. 


e 


„00 „ | 5 
3. Where the laſt 40 days are ſerved in a place where no ſet- 
tlement can be gained, the ſettlement is in the place where the 
preceding 40 days were ſerved. Rex v. St. Andrew's, Holborn, 
Hil. 24 G. 3. 2 Bott by Conſt, 483. pl. 474. 5 


PT FS oe FORD. EE. fe bn ba Ie. 5 


9. Hiring and ſervice for two 
land, where it was the uſual mode, and the invariable practice of 
the ſeſſions to adjudge it a ſettlement, gives no ſettlement. Rex 
v. Lowther, Burr. Sal.. Caf. 674. 3 
10. A boy went into ſervice without any expreſs hiring, and What thall - 
bis maſter told him that if he ſtaid a year and behaved well, the 

next year he would give him a livery and wages. This is a 


* 


Settlement of the Poor. 


2. A ſervice in two pariſhes of more than 40 days in each, but 
not ſucceſſive in either, gives a ſettlement, not where the pauper 
has Terved the moſt days, but where he lodged the laſt night. 
Rex v. Loweſr, Burr. Sefſ. Caf. 825. Rex v. Hulland, Dougl. 633. 
Cad. 118. Rex v. Tveſton, Cald. 288. S. P. Rex v. Great Beob- 


* 


. 1 The pauper hired herſelf for a year, and ſerved till within 
thre 


e weeks of the end of it, when her maſter, diſcovering her to 
be with child, turned her away, and paid her her year's wages and 


half a crown over. It was held to be a good cauſe of diſmiſſon, 
and that ſhe gained no ſettlement. Rex v. Brampton, Cald. 11. 
and The King v. Marlborough, Vin, Abr. tit. Removal, (C) denied. 
5 An unmarried man, being hired for a year, marries before 


the ſervice commences ; he gains a ſettlement by a year's ſervice. 


6. A wife, whoſe huſband is abroad, may gain a ſettlement by 
an hiring before his death, and a continued ſervice under ſuch 
_ - hiring, for a year after his death, although his death was not known 
till after the year commenced. Rex v. Henſingham, 5 | 
1 7. The pauper, being hired for a year, ſerved three quarters, 
and then married. The maſter took him to a juſtice of peace, 
who allowed him to diſcharge him, but made no order in writing. 
This is no diſcharge from the ſervice ſo as to hinder a ſettlement; 
for a juſtice cannot diſcharge by parol, though the maſter may; . 
nor without a rea/onable cauſe, which this is not. Rex v. HOST, | 
Burr. Sefſ. Caf. 322. Say. Rep. 100 *NVö 
8. T. V., by order of his father, agreed on the 16th with the 
pauper, being then married, that he ſhould ſerve his ſaid father 
for a year from the 24th, in caſe the father approved of the terms. 
The pauper's wife died on the 18th, and he went to T. W.'s fa 
ther on the 24th, who then agreed to the terms, and the pauper 
ſerved a year, He was not a married man at the time of hiring, 
fo as to prevent his gaining a ſettlement ; for the agreement on the 
16th was conditional, from which the father might have difſented, 
and he was unmarried. on the 24th when the complete agreement 


was made. Rex v. Bank Newtong Burr. Seff. Caf. 455. 
Aenne half years in Cumber- 


by Coy 335: 24 %% 


W 


/ 


Both muſt 
be for A ear. 


be confidered 
as a ye: eral 
hiring, and 


engl hiring for «year. Wondforth l. Putney, Bot. 13 G. 2. vii 
2 Bott JJ 


— 


 Setflement of the post. 


Ss 11. The head keeper of Ruſhmore Lodge, having lately parted | 55 
- IA one Edward Hill, who had been many years his, ſervant at jog 
30. yearly wages, a keeper's livery, and meat, drink, and. lodging, 2d 
met the pauper and aſked him, * do you /i like a keeper: life ?”” and bis 
being anſwered in the affirmative, ſaid, „ben go into Ned Hill's his 

. place, and you ſhall want no encouragement; Ii give you a ſuit f yea 
"cloaths directly.“ Without more conveffation, the pauper went and is 
continued in the ſervice three years; was provided vill meat, Bat 
Axink, and hdging, and received gl. It is clearly a general hiring, | „ 

- and. therefore for a year; and by the ſervice a ſettlement is gained. pir⸗ 
Nene v. Berwick St. Fe n, Burr. Seff. Cal. 5a. Fi d alſo Rer y. an 
I incauntin, Burr. Sefſ. Caf. 00. | {cr 
12. The pauper agreed to live in 899 houſe of his facher · in · and 
law, and to work with him in his trade of a button-maker at the Ref 
_ Tate of one penny per groſs, deducting 55.a-week for board and 22 
lodging. This is not a genetal hiring for a year. Rer v. St. i tod 
Peter 7 in Doreheſter, Burr. Seſſ. Caf. 5 13. Black, Rep. 443. S. C. ſery 
13. Hiring at the wages of 6s. a- week, board, lodging, and con 
1 ſummer and w inter. Service Ander the agreement, 11 EE, 
months, when the pauper was told he muſt lodge out of the Ml oft 

_ houſe; ; upon which he demanded 64. a-wveck more, or he would quit agr. 
the fervice. He received it, and ſerved to the expiration of the 24 
year... This demand of 64d. additional, and the maſter's com- 2 
plinnce, deſtroys the preſumption of its being a e Pn for ſerv 

a year. Rex v. Dedham, Burr. 2 Caſe 65 3. fron 
14. Afi hiring at 28, Gd. a-week, to part on a fortnight or 2 Thi 
"month's notice, with a ſervice under it for ſeyen years, the ſervant . 4 
receiving his wages ſometimes at the end of the week, or a fort- wel. 
night, or a month, as he wanted money, is not ſuch a general Ma 
hiring as will gain a e "Kew v. Bradvinch, Burr, Sf. 4-4 
Caf, 662. _ | give 
5 agreement to oa as an Iller at ſo EOS per week, ſery 

is not an implied hiring for a year. Rex v. Newton Toney, 2 Term i tect 
Rep. 453- Rex v. Odiham, B. 622. 8, P. Eve 4 
16. The pauper was hired by an. innkeeper to be a chaiſe- ; 1 
driver, but no time or terms were mentioned; he ſerved a year, that 
and was found in meat, drink, and lodging, but ng wages. He he 

_ thought. bimſelf at liberty to leave. his maſter when he pleaſed. _ trad 
Several witneſſes proved that this is the cuſtomary method of 2 
hiring, and that both maſters and drivers think themſelves at li- him 
berty to part When they pleaſe. Per three judges, ab/ente Lord ſelf 
Mansfield. Nothing is here ſtated to limit this indefinite hiring aud 
to leſs than a year. Burr. Seſſ. Caſ. 759. Rex v. Stockbridge. Rex 
17. The pauper agreed with the keeper of a public houſe, that _ 2 

be ſhould give him one ſhilling a 2week, as he had given the other day. 
man or men, and the vails of the cables. The pauper ſerved two - of v 
years under this agreement. It is an hiring for a e | Rex v. a ye 
Seaton and Beer, 2 Bott by Conſt. 35 2. pl. 340. | 8 
18. The pauper hired herfelf at the rate of one mining and . 
e a week for as long a time as is her maſter ſhould want a time 


5 


. N . 
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71 and ſerved more than a year. This is not a general hir- 
ing for a year. Rex v. Elflock, Bott by Conſt. ad vol. 353. Nl. 34. 
19. So where the pauper ſerved for 16 years in the ſtable for 


bis diet, lodging, and perquiſites, and no time ſtipulated, quitted 
his maſter ſeveral times at pleaſure, but lived for the laſt three 


7 ears with him without interruption: the counſcl who were to 
Mee argued this to be no ſettlement gave up the point. 7 v. 


4 


| Bath Eaſton, Burr. Sefſ. Caſ. 823. 


# 1 4 0 : 


i 


- 


ſerved. three years. This ſecond agreement is a _ general hiring, 
and the ſervant gains a ſettlement. Rex v. Macclesfield, 3 Term 


Rep. 76. 


1 


2 21. 


$ 
L'Y 


to depart at a month's wages or a month's warning, together with 
ſervice for five years, is only a ſpecial hiring-for a month, ana 


confers no ſettlement. Rex v. Clare, Bury. Sef. Ca. 819. 


* > . 


20, A ſervant is hired for 1x months at 10 guineas, at the ex- 


An. hiring. by the month for monthly wages, with liberty 


piration of which time the maſter told him “ he might ſtay on 
5 end, without mentioning wages. The ſervant aflented, and 


22. The pauper, being hired for a year, agreed in the middle 


, 3 


* 


of the year to work by the piece, this is no waver of the original 


v. Milwich, Burr. Sef. Caſ. 433. 


27. So hiring for a year. with liberty of abſence for 11 or 12 


\ 
4» 


5 


7 


24. 


24. C. 3, 2 Batt by Conf. 382. pl. 356. 


. 


agreement to prevent his gaining a ſettlement. Rex v. Alton, Eaft. 


23. Fauper came to his malter upon liking, when, after having oferrggy-c- 
ſerved eight weeks, his maſter hired him for a year, to commence tive hitings. 


from the beginning of the eight weeks, and he ſeryed that time out. 
This is not a hiring for a year, and confers no ſettlement. Rex 


v. Ham, Burr. Seſſ. Caf. 304. 1 Will. 307. Say. 8. Rex v. Nef. 
TE ng Co one 7 


* 


54. Rex v. Hoddeſdon, Cald. 23. Rex v. 


Z i Term Rep. 257. 8. P. 


technical words are neceſſary to make an hiring for a year. Rex - 


2 2 7, va 


* » 2 7 3 
» * 


235. No ſettlement is gained by 2 hiring and ſervice for lefs 


than a year, though the maſter tell the ſervant at the hiring that 


he ſhall not belong to the pariſh, and the ſeſſions ſtate ſuch con- 
tracts to. be fraudulent. Rex v. urfley, 1 Term Rep. 694. 


26. The pauper hired himſelf for a year, with liberty. to let 


himſelf for the barveſt month to any other perſon. He let him- 
ſelf out accordingly, but brewed for his maſter during that month, 
- and flept at his houſe. This is only an hiring for 11 months. 


2 OK. 


Ker v. Biſhop's Hatfield, Burr. Se. Caf. 439- 


_ a. year; for the exception is part of it. Rex v. Empingham, Burr. 


Sal. Ca,. %. 


26. The pauper was hired to ſetve for a year, but at the ſame. 
time he told his-millre(s that being in the militia he night be ab- 


6 ſcat 


Fg 


4 


days in the ſheep-ſhearing ſeaſon, the ſervant to have the benefit 
of what he gets during that time. This is ho contract to ſerve 


year. 


1 


| iring for 11 months for 47. lor. and an agreement to The bing 
give. a, month's ſervice in beyond the 11 months, is hiring to muſt be tur 
ſerve a year, and with ſervice gains a ſettlement. For no particular 


209. A militiaman was hired for a year, with an expreſs excep- 
tion, that he ſhould be abſent on duty for a month, and in lieu 


4 _ _ Settlement ot the Noor, 
ſent about a month in the year to attend that duty; but that he 
. would pay a man to ſerve in his place or elſe make an allowance 
out of his wages for the time he ſhould be abſent. He abſented 
_- _ himſelf 30 days, attending in the militia, and made an abatement 
in his wages of 87. for it. This is an hiring for the year within 
the ſtatute, For the event of ſerving in the militia was contin- 
. 5 and it is a diſpenſation with the perſonal ſervice. Rex v. 


1 


4 


efterleigh, Burr. Sefſ. Caf. 753. | 


| . thereof would ſcrye a month over the year, He was abſent that 


month in the militia, and ſerved but three weeks of the additional 


one. He gains a ſcttlement. For there was an hiring and ſer- 


vice for a year without this additional month. -The agreement 


for abſence in the militia being only what would have been im- 
plied, and the maſter muſt have affented to. Rex v. Winchcomb, | 


J777WWWWV—„r.. ond 
30. The pauper was hired at Whit/untide to ſerve a year from 
- thence to Whit/untide following. It was ſtated that this was the 
cuſtomary mode of hiring ſervants in that country, had always 
been deemed a year's ſervice, and a full year's wages paid for it, 


whether the time was more or leſs than 365 days. In this in- 
' _ Nance the time between the feaſts was 16 days ſhort of a year. 


Ibis is an hiring for a year, for there is no caſe that proves the 
_ _ abſolute neceſſity that it ſhould be for 365 days abſolutely, and 


ſervice under it gains a ſettlement. Rex'v. Newſtead, Burr. Sef. 


Caſe 669. 


31. An hiring two or three days after Michaelmas to ſerve until 
 Michaelmas following is inſufficient to gain a ſettlement. Coombe 
and Wreſtwoodhay, Stra. 143. The King and W:ftwell 1 Barnard. 


32. Where there were two cuſtomary annual meetings for 


hiring ſervants, on the Yedneſday before, and that after Michael- 


# 


x 


*7 


South Cerney and Coultſhorne, 1 Seff. Caf. 156. py 
33. So where the hiring was from the Wedneſday after Martin- 
mas. day to ſerve till Martinmas following. Rex v. Newton, Burr. 


mat; an hiring from the Wedneſday after, to the Michaelmas fol- 
lowing, although according to the cuſtom of the county, gives no 
ſettlement, for upon the face of it, it is not an hiring for a year. 


S Cafe 187. 


334. The pauper hired himſelf at the ſtatute fair on the day 


neꝛt after Ola Michaelmas-day to ſerve © til” the Old Michaelmas- 
day following, which was according to the cuſtom of the country. 


On Michaeimac. day he received his wages, and quitted the ſervice. 


« 
: 


Per cur. There muſt be an hiring for a year without any de- 


- 


"ficiency. The cuſtom is material to explain the word . fill,“ 


here, and determine whether this be an hiring for a year. If this 


de not ſo, no ſettlement has been gained in this part of the country. 


The parties have conftrued this contract to be an hiring for a 


£ 


Jet, and to include Michaelmes-day, for tht pauper war aftually in 
33 00 Labonte gn tecancs So 


fy 
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| Rex v. Har 


ebuld make by keeping fowls, and wht be could earn by Her baun raps aro | 
labour. This is a good hiring; and'a ſerrice . e it confers a the ſefvice, 
ſettlement.” Rev. 3 2 Term Rep. 37. ee e 


. week. Re v. e Barr, We 185 


eetlement or he Poor: 1 15 1 


ru # on that day. The ſervice explains' the hiring, . "Rex — 
5 Naveftock, Burr. Seſſ. Caf. 119. Bott, 387. 0 
35. The pauper was hired on the fith of Ober; being the 


EYES 5 
day after 0% M ichaelmas-day, to ſerve until Michaelmas following. 
He ſtaid in the ſervice until the Toth of Ofober, being the en- 


ſuing Michaelmas-day. Per cur. This is an hiring for a year. 


Though he were hired on the afternoon of the f Ith, yet we hall 


ſay he was hired at 12 o'clock at night on the- Toth. The law als. 


los no fraction of a day. Rex v. Syderſſene cum Bermer, Cald. 19. 
i «+ Burn: Juſt. 434. Rex v. Shiplam, f Term Rep. 490. 8. P). 


36. Cuſtom to hire at a ſtatute fair held on the Friday alter 


: 0¹⁴ Martinmas-day till the Old Martinmat following, which is 
© confidered as an hiring for à year. Old Martinmas fell on à 
1 "x the, pauper was hired en the Friday enſuing” to ſerve till 


' Old Martinmas-day following. This is not an hiring for the year 
within the meaning of the 18 but manifeſtly for three days leſs: - 
od or Hanwwood, Cd. too. Doupl.' 423. 00 8 
e Hiring three days after Ola Michaelmas-day to ſerve until Be 
the next Michat!mas, which' happened in leap year, together with 
. fervice till the day after, making 365 days, is not au E e Av 
12 year.” Nes v. Achley, 3 Term Rep. 286. 5 
38. Agreement by a daughter with her Faber to oh the offices Neither the 
-& a ſervant for à year, for her board, lodging, ſuchProfits as ſhe f{:<cievet ces 


© , hiring and 


8 4 5 ſervice for A your from Lodferridh 2 e | 


n = 3 41 + 


39. A in agreement 7 =P a "year to, teach a trade, . the ſervant. to 


5 find bimſelf in deceſffaries, and the maſter to hase half his earning, 
if he is not retained eo nomine as an apprentice, is a ſufficient =: 
to gain a ſettlement. Ker v. Little Belton, Cald, 369. 


40. The pauper was hired for a year to ſpin yarn at 16. 64 22. of Of abſence 


fone, t to. provide. herſclf with meat, Arink, waſhing, and lodging. 5 


| ; She thought that Z ſhe 2vas nat at liberty to work for. another maſler, but tom of the 
- that ſhe 1 play or be abſent Lana a long as Jhe pleaſed... This PRs 


is an hiring for a year, and her apprehenſion of, what. ſhe might 


do is no part of the contract. Rex v. King's Norton, Burr, Se. 
Cal 152+. .Stra. 1139. 2 Sg. Caſe, 146. „ 


41. So a hiring for a year fo work by the piece, EL an implied. 


 libexty from the-uſage of the place, to be ableut when the ſervant 
plesſes, but not, work. for apy; other maiter, gives a ſettlement 
though the ſervant has abſented himſelf at different times during 7 
the year, Rex v. Birmingham, Dougl. 349. Cald, i; 


42. An infant, eight years old, was hired for-three Ih, a at ſo Of ſpecial Hh 


much per week, without diet, 28 The ſervice Was to be only 1 5p, <x<<pnion; 


from lervice _ 
hours in the fx working days; all. the reſt of his t time, as. well as owing 


on Sunday, the pauper was to be his own maſler. Thi 4 1 vo hiring ticular tins 


of. the da 
to confer a ſettlement, but 1 in the pature of a contra 5 wet 1 or el, 


Vol V VI. 3 8 "ON 25 43. The 


1 5 


«4 
2 


nn wt Poo „ 


43. The pauper eovenanted to ſerve ſeven years, 4 not IP 


for any other maſter, and that he would not depart from his 


work without licenſe, but would be in ſuch ſervice from fix o'clock 


in the morning till ſeven in the evening of each day during the 
laid term, including half an hour at breakfaſt and one hour at din- 

ner (except on Sundays). - Per cur. There is no diſtinction be- 
tween this caſe and Rex v. Maccles or: Rex v. 6 


4 Term Rep. 219. 


44. The father of hen pauper. made. 2 3 for his ſon to. 


+ work at certain tin mills in the pariſh of A. for one year. He 
ſerved for the year by working therein daily, except holidays and 


Sundays, according to the cuſtom. of tinners, but eat, drank, and 
lodged with his father at 4, He gains a ſettlement at A.: for this 
ir an abſolute entire contract for a year, and the ſervice is according 
to the cuſtom of the country. Ihis diſtinguiſhes it from The King 


v. Macclesfield. There the exception was part of the original ann, | 
Neuer v. St. Agnes, Burr. Sef. Caf. 671. 


45. An hiring for five years, to work EZ pe only, 


= which are uncertain, and to be at liberty at all other times, gives 


do ſettlement; for it is. not an abſolute. contract for a year, but 


contains an n N in it. Nen v. Buckland it Burr. Sf. 


Caf. 694. Ky, 
45. The pauper was hires for a quarter of a year, and if ber 


maſter and ſhe liked each other, to continue a year, and have 3h. | 
wages. She continued a year, and adjudged to gain a ſettlement. 
| Rex v. Lidney, Burr. 8. Caf. 1. 2 Ars. 950. Se. Cal. No. 175+ 
| 2 Bott by Cos „411. Ml. 388. 


47. So: where che pauper was t to go. into ſervice A month on 
King, and to quit it on a month's wages or month's warning on 


either fide, and to have 5/. > ar wages; ſhe ſerved three years, 


and it was held an hiting within the ſtatute. ' Rex v. New Wind- 


. for, Bure. SN. Caf. 19, Se Caf. No. 162. - 


48. Hiring for a year, with liberty to either party to to ns. 
the contract at the end of any quartet on a month's. notice; 


the pauper declaring his reaſon for the agreement to be that he 

' * * would not be hired ſo as to loſe his former ſettlement: ſervice _ 

for a year, and no notice given, nn en R. v. Alber. 
tom, Burr. Se. Caf: 203- 

© So hiring for a quarter, at the rate of ſo Sack a. year, 

- and if they liked to continue on, together with ſervice for a year, 

gains a ſettlement. Burr. Se. Caf. 289. Rex v. W. Ebbs. . oe | 


| alſo. "Rev v. Oxletuorth, Burr. S. Caſe 302. 


50. So alſo ſervice for a year, under an biring at ſo 3 a- 


” week the ou. r-round, each to be at liberty on. a fortnight's notice, 
8 m 


vera ſettlement. Rex v. Birdbrooke, 4 Term Rep. 245. 
'51. A boy came into a ſervice without hiring, his maſter this 


1 
12 told him that if he ſtaid a year and behaved himſelf well he would 
give him a livery and wages the next. He lived there a year and 
5 Tour on, — N a . and an ag i The 


eourt 


— 


\ 


* c 


* 


rO oe 


„ 5 


that ie was ; hired and they have” done Fight, Rex v. 25 8 9 
in Wareham, Cald. 141. 3 


contract between them. It is not an hiring within, 
| Gregory Stoke and Pitminſter, 2 8 /. Cd. 120. 


n 1 Tod * 
1 * 2 : wy 
J # 4 
, * 405 


— 
* 2 
7 47 23 8 
* $ „„ * 2 88 
5 1 r * ; a vaſt Se 
: * — 7 ww ; a 
"7 WE . ' N N 
n 7 4 J 2 2 4 - i 
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(burt inclined t to think this a condifionalhiting:” Wain 7 


n 
Kauen 2 Seff. Caf. 188. 2 Bott by Conſt, 3955 fl. 
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52. The pauper, on her examination, ſtated: 55 her buſband tes / 
was beyond fea 3 that ſhe knew him ſome year' s fince to live in in Þiring for. 


the 5 of 72 in the tar nr of an boſtler for two JE but e e 


* 7 # 4% 


. 


7 


33. A young woman lived with her PEPE FI on an allow 
ance of meat, drink, waſhing, and lodging; but there a TEL: 


2 ſtatuts. 2, 


54. The pauper, when about eight years « of age, was ken into 
gentleman s houſe from charity; he got meat, dtink, lodging, 2 
and cloaths for the fix years he lived there; hut there was no cun- 
tract as to the continuance of the » ſervice, or as to any Wages to be paid 
to him nor were anf ever given to him. The court were. of... 
opinion that he did not gain a ſettlement by this ſervice ; for. 2 
though where a hiring is ſtated; they will preſume it regular, u un- 
leſs the contrary appears, yet here i it was ſtated that there was no 


contract. Rex v. Weyhill, Burr. 'Seff. Caſ 491. 1 Black, 205. 7 


Vid. alſo Res v. St. Mary, Guildford, 2 Bott by Conſt, 332. bl. 229. 985 4 


55. A negro flave, brought into this country by the maſter, : docs 
not gain a ſettlement by ſervice with him here, for there is ng 
contract for ſuch purpoſe ſubſiſting between them. Rex v. Thames | | 
Ditton," 2 Bott by eng 1 330. Pl. 328. 

36. The pauper, having ſtayed as helper to a walter at an inn 5 


for fix months was fent for by him again on his being taken ill to 


aſſiſt him. He continued there, lodging and boarding, 19 months. 5 
The waiter went away in 133 after which time the payper con- 
tinued his ſervice, without making any agreement with tlie 
maſter, who knew. of his being i in the ſervice the ſecond day after 


he came. Per cus. Till the waiter went away, there could be no 


agreement between the maſter and'the pauper, and "the implied 
contract between them for the laſt fix months is not Tufficient, . 
Rex v. St. Matthew's, Ipſwich, 3 Term Rep. 449. : 
57. The pauper agreed with his ſtep-father to 8 in i. 
houſe and work at his trade of a button-maker; to be paid a 
penny. for every groſe of buttons, deducting 5c. a-week for his 
diet and lodging. The court were of opp ion that there was 
nothing in the nature of the ſervice here which ſhewed this to be 
an hiring for a year, either expreſs or implied. Rex v. 8, Peter's . 
in Dorchefier, Burr. Se. Cafs.5 13. Black. 443. 

58. The pauper was hired from Midſummer Fo Regs on ITS What ſhall 


| day he received his wages and left his maſter's ſervice, and went or hall nor 


to his father's houſe, but had no clothes, - except what he wore 33 


inuance of 
and a ſhirt which he left at his maſter's. When he had been there N 9 


about: an hour, he en back and TW with bis maſter for a 
„„ "BA : year, 


Fg 


What trait. 


de a ſervice 
for a years ; 


_ Fear, and ata; away at the end of fix months. FT cur. II 


there be an hiring for a year and ſervice for à year it gains a ſet- 
tlement, though the whole ſervice be not under the firſt hiring, 
And the abſence of an hour ſhould+not be looked upon as a diſ- 


£8 - continuance. of it. Rex v. Fifebead Magdalen, Burr. Seſſ. Cafe 116. 


Vid. Rex v. Ellisfield, Cald. 4. S. P. The ſervant there diſagreed 


With the maſter as to wages after he left him and before he 18 


* hired again, and took all his cloaths away. 
59. The pauper was taken ill on the day: he Was -hived For: a 
year, and had received a ſhilling God's penny, and continuing fick 


Was unable to go into the ſervice until a month aſterwards, when 


his maſter being ſrom bome his wife complained that he had not 
come to his ſervice aceording to his agreement, and therefore re- 


fuſed to receive him, whereupon the pauper's mother ſaid, *we 


8 Pp fall into your will for wages, and take what you will allow 


5.” The pauper ſerved the reſt of the year, when a deduction 


| 1 made out of his wages for that month. He gains no ſettle- 
5 never commenced under the firſt con- 


"a. and the agreement ated upon was a new one, under which | 
Nen v. e . Cald. : 


ment, for the ſervice ha 


| there was aol: eleven month" ſerrice. 
298. | : : 


68. The pauper was Lands lava M Hain 90 een 


old ſtyle, to go into his place the Wedneſday aſter Michaelmas-day, 
which happened on a Sunday. On co 
the maſter told him, that he had hired another in his place, but 
that he Wanted a man to milk and plough; the pauper refuſed 
that ſervice, and being told that he might go about his buſineſs, 
aid, “Am H at liberty to hire myſelf to any other perſon ?˙—His 
miſter anſwering in the affirmative, he left the houſe,” and took 
away his cloaths. In the courſe of the afternoon his maſter met 
him, and hired him into the milkman's place, with an increaſe of 


wages above their former agreement. The abſence from Michael- 


and not an exception in the conntract. There is an hiring and 


| 45 1 . birzog for a year and a half. Her . at the end of 


_mas-day to Wedneſdny is a diſpenſation of ſervice. by the maſter, 


| ſervice for a year without any interruption on account of the 
ſhort diſagreement, and the pauper \ por a (cttioment.” Ker v. 
Grenden Under mood, Cald. 359. 1 

61. The pauper was hired in bel. till este, fol- 
1 at 61. tos. Two or three days before it his maſter of- 
fſered him the ſame wages for the next year, and on Michaelmas- 
day he offered him ſeven gulneas, when they had agreed for wages 
all but the expence of waſhing. The ſervant had no intention of 


leaving his maſter. He continued in the houſe working as uſual, 
and on the ſecond day accepted the offer, and ſerved: part of the 


year. There is nodiſcontintiance, for he continued in the ſame 


capacity, and the former hiring and ſervice may be coupled with 


the ſubſequent one, as m are both of the ſame 9 Rex v. 


N x Term Rep. 778. | 
62. The pauper. S in we hefincib-ok burliog eloltts by 


nt 


FL 
- 


ming to his ſervice that day 
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| jour ry week deſiring her to come the week following. On the laſt 


for a year cannot be coupled to that which wa 

are not of the ſame kind, the former not bein 
which a ſettlement could: be gained if it had Been performed un- 
der a yearly hiring. - Neu v. Urnton, Burr. Sefſ. Caf. 280. 


day of this ſervice ſhe agreed to ſerve him for a year, and entered. 


on the ſervice immediately, and continued in it eleven months. 
dhe gained no ſettlement, becauſe this ſervice 7755 the hiring 


prior, for they 
a ſervice under 


63. In Ren v. Underbarrow 'and' Bradleyfield, the e e 


1 Whether ſervice performed under a prior hiring for leſs than a 


year can be coupled with ſervice for leſs than a year under a ſub- 
ſequent hiring for a year, ſo as to confer a ſettlement, was again 
opened on the ground that the leading cafes of South Moiton and 


of Overton and Steuenton, 19 Vin. Abr. 39 r. were determined on 


facts prior to 8& 9 W. 3. when hiring for a year and reſidence 


for 40 days would give a ſettlement, and that the court had al- 


ways declared that if this had been res imegra they would have 


determined the meaning of the ſtatute to be, that the hiring and 


ſervice muſt be for the ſame year. Per cur. The authority of 


the caſes will be juſt the ſame whether the facts were . 


the ſtatute or not, becauſe the court determined them as upon 


facts ſubſequent to it. Burr. Se. Caf. 545. 


64. Hiring for a year and ſervice in the pariſh © of⸗ B. Before Where be 


8 the end of the year, the ſervant removes with the maſter to the ſet'lement 


Pariſh. of C., ſerves there ſeven days, which completes the year, ae 


is hired for another year with increaſe of wages, and ſerves ſe- ferviceis in 
veral months longer in C. This is not a new ſervice, but a con- ſeveral pa- 
tinuance of the ſame with an increaſe of wages, and a ſettlement N 


1iſhes. 


is gained in 8. dene v. * Underbarrow: and wy, ns Dougl. » 9 e 


Cala. 65. 


66. Service wide an kiving fo a ver will conne with pre- 


eee ſervices of the ſame kind under any number of Ee 


* 


from ait to week, ſo as to confer a eee, 18 v. Bag- 


66. The panper was Wirst ler Sd ſerved a eee in the pen 
of C., and had his wages, and continued with his maſter a quarter 
longer without coming to any new agreement. The maſter then 


removed with his family to the pariſh of D., where the pauper 
continued to ſerve him for fix months under the ſame contract. 
This is a continuance of an hiring and ſervice for a year, and is 


ſufficient to gain a ſettlement, which muſt be in the pariſh Where 


it was performed the laſt 55 cy me v. goa. e Burr. * 


: 2 256. 


67. The ra eng bnarrtöd⸗ t into bereite under a 


general hiring as a poſt boy in the pariſh of M., in ſeven monts he 
married, and about four months after removed to G. with his 
wife, Where he flept for ſeven months, continuing to ſerve his 


maſter the whole time without"comitg to any new hiring. Per 
cur. He gains no ſettlement in G., for he was incapable of making 


a new contract at the end of the firſt year. hows court pr; FR 5 


L 5 e 3 EN can , 


(ment a ſerviee under it could: not gain a ſettlement. He ſhan't 


1 one, a: 3 that he hl . a new ie: 


therefore do that by an implied contract, which he could not do 


by an expreſs one. Re v. St. Giles a, Reading, Cald, 54. 
658. A groom hired for a year, 5 reſidiug at a public place 


Where his maſter had neither houſe nor eſtate, for the purpoſe of 


training running horſes, gains a ſettlemept there. Rex v. Ea 
Eg Se Ca. ga. Vid. ig in. Abr. 394 pl. 15& 17. 


*% 


69. The pauper was born eee a certifieate at E., where be 


was hired as a covenant ſervant for a year, and then for a ſecond. 
The laſt 40 days of the ſecond year. were ſerved at Scarborough; 
While there he applied to his maſter to make a new agreement, 
aubo id Shit: iuculd be time enough when they returned home to E., 
5 which they did in ſix weeks. He ſerved ſeven years afterwards at E. 
by yearly hirings. The queſtion was, Whether by rhis reſidence 


i 


at S. he gained-a ſettlement there ſo as to diſcharge the certificate 


and entitle him to gain a ſubſe quent ſettlement by a year's hiring 
and ſervice at E. | Per cur. He gained no. ſettlement at S., his 
maſter went there as a ſojourner for a particular purpoſe, not as 


z an inhabitant. His domicil was not there. When they are to 
make an agreement for a third year they conſider themſelves ab- 


- ſent from home; it would be perilous for places of public reſort 
Alf ſuch ſervice was to gain a ſettlement, and a fraud upon pariſhes 
truſting to certificates if they were to be. diſcharged, by ſuch 
means. The caſe of Sz.; Fate ein Oxford and Fawlcy, is no where 
accurately reported; the truth of that caſe ſeems to be, that the 


miſtreſs lived as much at Fauley Court with one: ſon-in-law as at 


C briſ.-Cbureb with the other, and the ſervant could not be ſettled 
* at: Chrift-Church, for it was an extrarparochial ſingle houſe. It is 

not the re fore conſiſtent with our preſent reſolution, which is, that 

h the-xohole: of the: ſervice was only a continuation-of the ſervice at Elvet- 


ham, and not a #ew.bong fide ſervice at Scarborough, which ac- 


uired him à ſettlement there. Alton and Elvetham, 3 Burn. 459. 

. „ Seſſ. Caſ 118. Vid. The King and St. Peter s Oxford, 19 Vin. 

Abr. 397. 5 26. Vid. alſo tbat caſe ranſcribed from. the 1 
{"8ecord.! Burr. Caſ. 422. 


e. A ſervant under a aouely — e la 40 days: at 


Exmouth, which is a place generally reſorted to by perſons for the 
5 purpoſe of ſea-bathitg. He having accompanied his maſter, who 
Went chither with his family and lived in an houſe bired by the 
week. The court held-that he gained a bleme! in el. 
'" Rex 'v.- Bath Kafton; ͤK Gaſs 779+ 
a 71. A' yearly fervant fleeps:the laſt 40 x is hot. not . 
| roy, with his wife out of the pariſh in which his maſter lives, 
and without his knowledge. He gains, a ſettlement there. | Reg 
v. Header, Cala; r. Nen V. Nympsfield,. DO»! . Cold. 807. ity IX +. 


| Of abſemcs 72. Service in the middle of the year, by the maſter's conſent, 


; From rage wich another, is ſervice of the maſter, and even without it, if the 


vice, a 


what ſhall be maſterpdiſpenſes. with it by en 1 es beck. Nen v. i 


diſpenſation: , Barr, 'G * 2 O n wk 5 ; Ms os 2 25 271 Fo 
by the mal- bie, s: Sefſi: (cafe 30 40 {7 we N 8 


ter, and wh tx ifotution of the contraRe N | | | ; 5 77, A l 


Ly 
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73. A Ferie with the executor of the maſter for zbe re- 
* of the year in a different pariſh from where the hiring 


for a year was made, is good, and confers a ſettlement in the ſe- 


_ cond pariſh, for the maſter's death does not difſolve the contract. | 


Ker v. Ladoct, Burr. Sefſ. Caf. 179- 
74. So if it de in the beginning and middle of a year; it is 
by the maſter's receiving him back, and will not defeat a ſettle- 


ment by hiring and ſervice. Rex v. Hanbury, Burr. Sf. Cafe 3323. 


Ker v. Eaton, B. 47. 


75. The pauper ke a yearly ſervant ran away, and con- 
Gone abſent for thirteen weeks, when he was apprehended 4 | 


his maſter, and then agreed, upon being forgiven, © to relinqui 
art of his wages, and to go on in his place as he ought to do.” 

fe ſerved the remainder of the year, and held that he gained a ſet» 

. Rex v. Eaſt Shefford, 4 Term Rep. 804. Vol. Rep. 133. 


76. On an hiring from Michaetmas to Michaelmas, if the fer- 
vant ſays he cannot come until the day after Michae/mar-day, and 


the maſter ſays he will ſhift for himſelf till then, it is a permiſ- 


ſion of abſence, and if he continues his ſervice till the day be- 
 fofe the enſuing Michaelmas-day, and then quits by leave of his 
: es it is a good. ſcrvice for a year. Rex v. Bray, Burr. Sefe 


Caf. 684. 
7. A ſervant ſorveck nodes a yearly hiring 1 year except fire 


| days, then left his maſter by conſent, the pariſh officers having 


given him two guineas to leave the pariſh, The ſeſſions not 


having ſtated fraud, the court can't intend it, and the party 
no ſettlement not having ſerved 2 e Ker v. 1 E. 


S. Caf. 69. 
78. So where a perſon went away. 42 an Wer the 23d of 


f the year with his maſter's conſent, and was paid the whole year's | 

wages; it is a determination of the contract, and gains no fet- 

tlement. Rex v. Caftlechurch, Burr. 8265 Gaſe 68. Stra. 1022 
79. Hiring for a year, and ſervice till within three weeks of 


the end of it, when the ſervant afked his maſter's leave to go to 


the herring fiſhery. The maſter conſented if he could get a man 

to do his work; the ſervant did ſo, and paid him. On his retu 
from ſea, three weeks after the year, he was paid all his Wages. 
This is no diſſolution of the contract, and he gains a ſettlement. 5 
Ker v. Goodneftone, Burr: Seff. Cafe 251. Stra. 1232. 


90. The pauper being hired for a year, three weeks becore the 


expiration of it was diſcharged with his own conſent. He was 
abſent a fortnight, and then at his miltrefs's requeſt went again 
into the ſervice, and a week after the expiration of the firſt was 
- hired for another year, and ſerved fix: month. There is a diſcon-__ 
tinuance; the firſt contract being abſolutely diflolved, and the tro 
ſervices cannot be connected fo as to confer A ſettlement, Rex v. 
' Caverſaall, Burr. Sas. Caf. 461. = 
81. Hiring for a year, and abſence b. the laſt fire wank with 
: leave of his miſtreſs, The ſervant then returns and receives his 
| yhole tag 3 which he voluntarily e what he hal 
85 „ „ -< FW. 


= — yy + 44-4 — " a — 


= 152 „ Settlement ot £the Poor, | 
En earned 1 his abſence. It was alſo ſtated that = declared he 
| would haye, returned within the five weeks if his miſtreſs had re- 


juired It. This i is no diſſolutſon of the contract, but an abſence : 
with leave, "The parties conſidered the contract as ſubſiſting, ſor 


Re the ſervant deduQted what he earned during the five weeks, and 
5 Be the proportion of his Joor's, 3 Ren b. Nether Heyford, 
urr. Se Cal. 479. 


82. Sixteen days I the expiration ot ke pauper's ſervice 


under an hiring for a year, ſhe was frightened into fits, and her 
maſter, who was ill, being diſturbed by them, her miſtre de- 
| fred hex to be FL to Mrs. Li, and if ſhe refuſed to receive 
„„ her ſhe was to be brought back. She continued with Mrs. L. 


ve days, a 
bad been received at Mrs. Les ſhe returned to her maſter's to 


fetch her cloaths, when her miſtreß paid her all that was due to 


Her of a full year's wages. No words of diſcharge paſſed, but ſhe 
Ez booked upon herſelf as being ſo, and continuing ill never returned 
+ again into the ſervice. Per cur. This is a bond fide ſervice for a 
„„ without fraud on either fide. If a maſter gives a Teryant 
leave to be abſent a ſhort time and pays his whole wages, it is a 
5 good ſervice, If the ſervant is taken ill, it is a condition incident 
to humanity : and implied in all contracts, The maſter is bound 

to take care of him, and cannot de duct wages in. proportion to the 


continuance” of His fickneſs;-- There is no. difference. whether i it 


——̃ —„—-ᷣ—— 


Happen in the middle or end of the year, or whether he is in the 
hoſpital or under his maſter's 's roof. Ker v. Chrifich, 7 irch, Burt. 


” Se. Cal. . 404. © Black. Rep. 214. 


"$3. The pauper being hired for a year in the pariſh of ., 


and having ſerved till within ten days of the end of it, aſked and 
obtained lgave to go and viſit his relations, as he did not wiſh to 
be ſettled there, He returned to his maſter at the expiration of 
the year and hired himſelf as a day-labourer, and allowed for the 
days he had been abſent out of his daily wages. He is ſettled at 
Ip. „ for the conſent of his maſter was fraudulent and a mere eva- 
fron of the ſettlement, Kee v. Freme Selroood, Burr. Se. Cafe 
587 | 
F 120 n an hiring 5 a Fear; if the Salter tells his ſervant that 
he thall be abſent becauſe of his ſettlement, and that he ſhall have 
a fortnight at the end of the year to get what he can, and the fer- 
ES van aſſents, though under an apprehenſion that the maſter would 
( not otherwiſe have hired him, this i is a diſpenſation with the ſer- 
| vice for the time, and not an exception out of the original con- 
tract. Rex v. Sulgrave, 2 Term Rep. 376. 
85. If an hired ſervant be removed and neglects to appeal, but 
| N returns to his place in a few days, and his maſter receives him, 
and he ſerves out the year and is paid bis full wages, yet the ab- 
5 ſence i is ſuch an interruption of the ſervice as will prevent his 
gaining a ſcttlement. Rex v. Kenilworth, 2 Term Rep- 598. N 
386. The pauper, within three weeks of the expiration of his 


N yung kicked a, A horſe, * home to his friends to cure 


d was then taken to the hoſpital. The day after ſhe _ 


— 
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his leg, without his maſter” 8 leave or knowledge, and did not re- 
turn until the year was out, when he came to receive his wages, 
out of which the maſter made a deduction for this abſence. This 


was a reaſonable cauſe of abſence, and did not diffolve the con- 


tract or hinder his gaining a fertlement. Rex v.  Maddington, 
Burr. Se Caf. 675. * ; . 

87. So if a ſervant hired for a year is a fabled by an accident 
in the beginning of the ſervice, and his maſter refuſes to receive 
him on his return from the hoſpital, and he continues incapable 
of work during the remainder of the year, he gains a ſettlement. 
Rex v. Sharrington, Mich. 25 G. Z 2 Bort, 525, pl. 458, Vid. 
alſo Rex v. Eft Rennet, Mih? 26 G. 3: 1b. 527. pl. 461. 

88. The pauper having tan away from the ſervice of M. hired 
for a year with WV. Having ſerved him fix months, M. inſiſted 
upon Vis not keeping him in his ſervice. V. paid the pauper 
his wages to that time, and he ſerved as a labourer elſewhere for a 
fortnight z then, at the requeſt of Ve, with the conſent of M., he 
returned into the ſervice of V., without: any new agreement, and 
ſerved a-month over the end of the year to make out his loſt 
time. He gains no ſettlement, for there was an abſolute diſſolu- 
tion of the contract at the end of the firſt fix months. Rex v. 
Roſs, Burr. Sef. Caſe. 689. | 
0 But the ſervant* 8 1 5 on the day before the end of the 5 

year that he may ſpend it with his friends, and a diſcharge and 
deduction of that day's wages, is no diffolution of the contract, 
but an abſence with leave, and the pauper gains a ſettlement. by 
ſuch a ſervice. Rex v. Pitter- Heigham, Burr. Sefſ. Caf: G . 
90. The pauper married a ſervant maid in the ſame kool with 
him during his year's ſervice. His wife being about to quit her 
place, the maſter told the Huſband that he ſuppoſed as his wife 
was going away he would like to go too: to which he aſſenting, 

the maſter ſaid he had no objections, and would pay him his Whole 

year's wages. He did fo, and the pauper left the ſervice, thirteen 
days being wanting to complete the year. Per cur. The maſter 
_ cqn always diſpenſe with the ſervice, he has done fo here, and 
the . has 1 ſerved his year. Rex v. Richmond, 
Burr. Seſſ. Caf. 740 

91. The pauper . hired for a year, Ad her maſter going 
to live in another county, told her ſhe might look out for another 
place, or ſtay with him till he went. She continued till he went, 
which was within a week of the end of her year, and he paid her 


_ 


her year's wages, and half-a-guinea over. His going on that day 


was caſual, and he would have kept her had he ſtayed. She went 
into a new ſervice two days after. It is a good ſervice for a year. 
Rex v. St. Bartholomew by the Exchange, Cald. 48. ST 
92. The pauper being hired for a year, gave warning eight 
days before the expiration of the year to leave her malter at the 
end of it, and the maſter diſcharged her on the ſame day, paying 
her full wages, but'the pauper declared on her examination that 
| ſhe was A, to 8 till the end of the year. This is not a 
„ IS | | 0 


/ 


C Settlement of the Poor. a 

: | di folution of the RATE to prevent 2 ſettlement, but a mere 

| diſpenſation with the remainder of the ſervice. Rex v. St. Phill i 
in Birmingham, 2 Term Rep. 624. N 

93. Four days before the expiration TE the pauper's year he 


* baſtard child. While in cuſtody of the pariſh officers his maſter 

_. ſettled with him, deducting 1s. out of his wages on account of 
0 bis not ſerving the whole year. Though, he ſaid, be had no ob- 
lection to the pauper's gaining a ſettlement in his pariſh other 
_- farmers might. Per cur. Here is no aſſent or agreement to go 
before the end of the year, but here are four days wanting in the 
ſervice, and it is by means of the ſeryant's own act that he 


becomes incapable of completing it. His conduct was an offence 


againſt morality, and the conſequences of it are N to a 


wWilful abſence, Rex v. We e/imeon, Cald. 129. - 
94+ So although the pauper's maſter was an overſeer, and active 
in the commitment, and the pauper was let out as ſoon as the 
ear expired, on giving his own bond to indemnify the Pariſh, 
Rex v. North Cray, 2 Batt by Conff, $25. pl. 459. 


: 95. Aſeryant being hired for 2 year, and when he ul ferved 


one quarter a diſpute happened between him and his maſter, the 


latter inſiſted on turning him aways and threw down his wages, 


"which the pauper took up, went away, and continued abſent 
ix days, during which time he looked upon himſelf as a free- 
- man. He then returned at his maſter's Tequeſt, ſerved the reſt of 
the year, and was paid three quarters wages. The court thought 
that the contract was abſolutely diſſolyxed. The return is upon 
the requeſt of the maſter. The meaning of purging an abſence is 
only where the act of abſenting is doubtful, which i is not the caſe 
| here. Rex v. Greſham, 1 Term Rep. 101. 


96. If a ſervant_ hired at yearly wages 12 diſcharged eur ar. 


| Give days before the end of the year upon the maſter's becomin 
| bankrupt, and receiyes the full year's wages, the ſervice i is for. 
- ficient, to gain him a ſettlement. Rex * Andrew' 75 Holborn, 
Trin. 28 G. 3.-2 Term Rep. 627. 
97. The pauper having ſerved within three davk of his year, 
was beaten by his maſter and turned out of doors. The next 
morning the maſter requeſted him to return, but he refuſed, and 
threatened to complain of this ill uſage to a magiſtrate if he was 
vot paid his whole year's wages. He was paid the whole, and 
then left his maſter's ſervice. This is not a-conſtruQive. 50 1 85 
for a year, for there was no animus e Rox v. 5 
'F Term Rep. 754. 
98. A. fervant, . Jaen "before the expiration of hay year, 
went on Sunday to get anqther place for the next year without his 
maſter's leave or knowledge, He returned on Tweſday morning, 
_ "when his maſter. deſited him to ſerve the maſter he had worked 
for the day before. He was then paid his wages up to that time, 
0 farth-r-couvverfation paſſing. But he wiſhedto haye Raye the 
. byr port matter would 1 not Kt him. "OO cur. This is no 
| Ts conſtructive 


3 


7 


was apprehended on a warrant, being charged as the father of a 


was no longer under his maſter 8 control. Nes v.  Clayhydon, 


4 Term Rep. 100. 


99. By 13 G. 2. c. 29. Servants in the Fourding hoſpital (hall 


not by ſuch ſervice gain any. fertlement in the pariſh where the 
e e is ſituated. 


100. By 9 G. 3. c. 31. e in a Magdalen hoſþi tal. (eſta- 


| bliſhed for the reception of penitent proſtitutes) ſhall not by ſuch 
. ſervice gain any E in be 1 where the ſaid hoſpital ; 15 
; Ptuate, Iz 2 's 


Yi ide 4 3 Pim tit. Au. 1 e 2 


| 0 Saen by e Things, and herein of Set- TY „in. 299. | 


WOT. Tg, Ho 


tlement oo e 


r 


T 8 of 7. As" aud W. Þ require 40 5 1 Of theexe- 
after notice in writing to confer- a ſettlement, but the <vtenofthe 


SD latter ſtatute takes off the - reſtriction of a notice with regard to 
| an apprentice, becauſe he cannot be removed from his maſter, 
and continuing 40 days unremoveable without.notice, is the ſame 


as continuing 40 4270 8 remorenbile unremoved with notice. 


| 3 Burn, 378. 


2. e Pethich Was placed out 1 fourteen as an 2p= 


| prentioe for fix years. No indenture of apprenticeſhip was then 
executed. The pauper believed that ons part had been prepared 


about a year before the expiration of the term, but did not re- 


collect whether it was executed by any of the parties. No fet- 


tlement is gained. Rex v. Stratton, Burr. Se. Caf. 272. Rex v. 


| Mawwnar, Burr. Sef. Caf. 290. S. P. Rex v. Whitchurch Canoni- 
corum, Burr. Seſſ. a. 540. Rex v. All Saints, Hereford, Burr. © 
Se. Caſe 656. Rex v. St. Michael's, Bath, Burr. Seff. Cafe 73 
Rex v. Kinſweare, 1b. 839. S. P. ; 


3. The original indenture binding out an intent apprentice was 


| f duly executed by the pariſh officers, and allowed by two juſtices; 
but neither it nor the counter-part. were ſigned by the maſter, 


but he accepted it, and conſidered the payper as his apprentice, . ' 


and ſhe lived with him as ſuch. This binding is valid notwith- | 
5 ſtanding the 8 & 9 I. 3. c. 30. requires the maſter. to execute . 
- counter - part. For the object of that act was merely to compel = 
the maſter to receive poor children as apprentices. Rex v. Fleet, 
| Cald. 31. and Rex v. St. Peter's on the Hill in Chefeer, 2 Bott by 
: Conf 547+ pl. 482. cited as in point. 


4. A pariſh apprentice, bound to a maſter. refiding i in a dif- 


= ferent'pariſh and coun 9 gains a ſettlement by refiding 40 days 
under the indenture, alth 


ough the apprentice did not fign the 


_ feed. Rex v. St. Nicholas in Nottingham, 2 Term Rep. 726. 
5. A pariſh apprentice cannot gain a ſettlement under inden- 
tures to SHINE: the two 1 have afſcnted N for theß 
8 are 


pigtettvnt 6 of the poor. 5 1 


= confiruQtive ſervice.” For the maſter by paying and the erte by 
5 receiving the wages put an end to the contract, and the ſervant 


a L. , 25 


* 


156 . Settlement of the 2 


8 re ſor has: defect abſolutely. void. Ken v. 22 Ridin 5 


3 Term Rep. 80, . 
6. If a father with the aſſent . the Mather of a minor binds 


his ſon apprentice to the minor, the indentures are only. voidable, 


585 40 days reſidence under them gains a ſettlement. Rex 1 v. St. 
Felten, Dartmouth, 4 Term Rep. 196. 


"Sn 7. By the e ſtamp. acts the indentures a are Fe he. written - 


amps ne- on parchment, or paper ſtamped. with a 6-. ſtamp, except inden- 


acre Sink N pariſh apprentices, which are to be on a fixpenny ſtamp. 
8. An indenture of-apprenticeſhip.not being on ſtamped paper 


the inden- 


5 Ft — parchment j is abſolutely void to all intents and purpoſes, and 


cannot be given in evidence, Rex v. Llanvair, Dyffryn Chuyd, © 


Burr. Sefſ. Haß, 236. Rex v. Holbeck, S. P. Burr. Sefſ. Caf. 198. 
9. Wherean apprenticeſhip is intenged, and the parties, to ſave 

. * the ſtamp duties, enter into a written agreement, this defective 
apprenticeſhip ſhall not give a ſettlement by way of hiring and ſer- 


vice. Rex v. Highnom, Hil. 25 G. 3. 2 Bott by Conf, 553. pl. 490 


ot we duty , 10. By 8 An. c. 9. and 9 An. c. 21. The maſter ſhall pay duty 


payable und of fixpence a pound for 50/. or under, and of twelve-pence a 


de An. pound for every pound above, of money or of things not money, 


. 9 ee according to their value, given 4vith apprentices, and proportion- 


ably for greater or leſſer ſums, except money given with pariſh 


apprentices or out of public charities. The ſum given to be 


* 
— 
* 


written in the indentures in words at length. And beſides the 


reſpectively. And if the ſums are not truly inſerted, or duties not 


paid or tendered, or indentures not ſtamped or tendered to be 


ſtamped within the time limited, ſuch indentures ſhall be void, and 
not available in any court or place, or to any purpoſe whatſoever. 


11. A pauper was bound apprentice by indenture, the maſter 


: had 205. paid him, and the boy ſerved three years, but the maſter 


never paid the duty impoſed by 8 An. c. 9. and 9 An. c. 21. He 
gained no ſettiement under it, for the words of the act are poſi- 


tive, and to determine otherwiſe would be to make the indenture 

good to one purpoſe, whey the act ſays it ſhall be void as to all. 
Cueſden and Leyland, Stra. 903. 2 Sql. Caſe. 134. Rex v. - Edges 
worth, 3 Term Rep. 354+ 8. P. 


12. But on payment of the duty and penalty, 100 a receipt 


| thereof from the ſtamp. office produced-i in e the writing 
is made good. 8 Mod. 265. | 


13. A perſon refuſed to take a boy. as an 8 becauſe 


he wanted cloaths, but propoſed to take him if his relations would 
clothe him, or give him money to do it. The grandfather of the 


boy agreed to pay 20s. to the maſter to elothe him, who agreed 
to take him as an apprentice. The maſter laid out 3os. in clothing 


the boy, and afterwards an indenture was executed, and the 308. 


paid by the grandfather, and the apprentice ſerved under the in- 


Bf . denture fx years; but this 30s. was not mentioned in the inden- 


og ture, nor Was any duty paid for it, nor was it ſtamped with the 


additional A, required by 8 4. c. 9. The court 3 that 
8 | I | ; Ihe 


LE ? 


ſtamps before requiſite, the indentures to be moreoyer ſtamped 
with another ſtamp, denoting the ſixpence or 12 pence a pound 


0 ; ſor 


at 


| fon fs ntice to "9 es and that be . give the mother 20s. 


af 


Srittement of the Poor. 


: * 
. 
1 


the dane; was a mere agent employed by the grandfather 0 
clothe the boy; that this was no more than' putting a boy ap- 


prentice ready clothed; 3 and that the ſtatute means money given 
for the benefit of the — Fo v. North Owram, Burr. Sf. 
Cal. 145. 2 Stra. 1132. 2 Seff. Caſ. 196. 


14. Indenture of . ip. + £008 by the father to 
find ſufficient meat, drink, apparel of all kinds, phyſic, lodging, | 
and all other necefſaries for his fon during the term; for Which 


purpoſe the maſter is to allow him 47. per week. The indenture 


bad no additional ſtamp purſuant to 8 & g' Arne. The court | 
ſaid, we can't preſume that 4s. is not an equivalent, and the in- 
E dentures were held good. Rex v. Portſea, Burr. Sf. Caf. 87 7 


15. So where the apprentice covenanted to find himſe 


meat, drink, Sc. and the maſter covenanted to pay him ſo 1 | 


per week, without ſtating for what purpoſe. The indentures were 


held good without this ſtamp upon the ſame reaſon as in Rex v. 
Poriſen. Res v. Walton-le-dale, 3 Term Rep. 5 15. Vide alſo 
Peringion v. Sudall, 1 Bott by Conſt, 488. Pl. 686. but went off on 


2 com promiſe. 


16. The father covenants to allow the apprentice meat, drink, 


5 and lodging every Sunday, and to find him in apparel of all forte | 
_ except ſhoes and working aprons. A fettlement is good under the 

5 indenture, though no addditional ſtamp duty was paid . by the 
maſter on this account; the 8 & 9 An. relating only to money or 
valuables given o the maſter independent of the apprentice. Rex 
v. Leighton, 4 Term Rep. 732. Nel. Rep. 190. 
17. Where 6d. is mentioned in the indenture as the ſum paid, 

: it is not void for non-payment of this duty, for there is no coin 
. ſmall enough to pay it, and by the act no ſtamp is required for 
leſs than 207. Baer and Falrlam, 1 Wl. 129. Rex v. 4; ar- 

mouths Burr. Sefe. Cafe 379. Say. Rep. 107. 


18. The ſum of 5l. inſerted in the indenture as given with an ap- 


| prentice, and no ſtamp denoting the duty of 64. in the pound paid. 
The premium was'paid out of a voluntary annual ſubſcription for. 

putting out children apprentices brought up at the n 
of the pariſh of St. John, Wapping. It was objected that 


a private and not a permanent charity, and fo not within the ex- 


ception of the act as to public charities, and conſequently the in- 

© denture void. Per cur. It is à public one, and it is unneceſſary 

that it ſhould be permanent. Rex v. St. 3 

Burr. Seſſ. Cafe 574. ; 
19. So where a deviſe of T1 to the pariſh of Clifton, 7 be given. - 

as the brother 5 the teftatrix thinks ſit, to put out children of the pars 75 


apprentices. Her cur. This is not to put out particular apprentices, 
but all in a certain pariſh, for which the brother is truſtee, Where 


the maſter receives part of it with an apprentice, the indenture 
need not have this additional ſtamp. Ker v. bo Ws upon Dunſ- 
| more, Barr. Se. Caſ. 697. 


20. A father 1 wich the mother of a minor to bind his 


is was 


lathew, Bethnal-Green, E 


157 


5 * 1 | Sejtlpment of a , „„ 
„ oats confederation. The. pariſh officers gave him the 208. 11 this bs, | day 


not fraudulent the his! $A is not liable to the duty of 8 29 17 
5 Anne. iſt, Becauſe the act applies only to money paid to the Con 
. maſter or miſtreſs,. or to-their uſe. adly, This is within the ex 2 
ception of ＋ 40. the money being given at the public charge of th if a cc 
- pariſh, and it makes no difference that the binding 1 is Teuntary 140. 
: | here. Rex v. Si. Petrox, 4 Term Rep. 196. - | 
. not inſerting in words at Tull length the ſam. received: . for 
odr contracted for, ſubjects the maſter to a forfeiture, but don't 35 
Pe make the indenture void. Rex v. North Ouram, Burr, SY Ya. | 8 
: „ Self. Caf. . It was Neige in The King v ee that A binding ' I bou 
47- bp an inſtrament not indented would not confer a ſettlement. . 
23. But by 31 G. 2. c. 11. No perſon who ſhall: have hn | Bra 
. bound an apprentice by any deed, writing, or contract not in- 5 3 
dented, being. firſt legally e ſhall be- liable to be removed wit 
from the place where he was ſo bound and reſident 40 days, by two 
any order of removal or order of ſeſſions, by. reaſon only of ſuch t n 
writing not being indented. _ ES 
Of the per- 24. If a boy binds himſelf he gains a ſettlement; 1 — an infant mer 
1 may make an indenture for his his 6wn benefit. Laß 154 and 5 
which he i 7 Xe 2 
BG x f 5. Indenture of thay for four) years, held only voids 1 8 
3 able by the maſter or ſervant, and that it confers a ſettlement. ri 
Nen v. St. Nicholas, Ipſwich. 2 Stra. 1066. Burr. Sei Ca. gn. 3 
2806. A girl bound till 21, without adding or day o marriage, witl 
held only voidable, and to give a ſettlement, Rex v. S:. Ferrer, | 2c 
Burr. Sefſ. C % 248. 1 Will. 96. - IF witl 
27. It is not neceſſary that a pariſh. apprentice ſhould be bound: _— is ſe 
until the age of 24- 5 5 v. Moolſfanton. Sed Quere, whether gain 
the point was there in queſtion: Vid. Burr. Sef. Caf. 1 29. 
Ot appren-- 28. An apprentice, in conſequenee of an agreement with his | thin; 
tices ſerving maſter, worked four years with a man reſiding under a certificate thiri 
; nes in another pariſh. He gained no ſettlement there; the intention clud 
of 12 June being to prevent certificate perſons from bringing a 5 
charge into the pariſhes to which they are certified. ww ve | van 
Ramſey, infra, Burr. Set. Caſ. 640. __ | her 
29. The fon of a certificated perſon, who is bound 5 3 Has 
in the certificate pariſh, may, on his indentures being cancelled, 67 
bind himſelf apprentice in a different pariſh, and if he gains a and 
 fettlement under the ſecond indentures, he may afterwards gain a-ne 
a ſettlement by hiring and ſervice in the pariſh to which his fa- men 
ther was certificated. Rex v. Weddington, Burr. Sefſ. Caſ. 766. mitt 
30. If an apprentice to a certificate perſon be aſſigned to a ſe⸗ 4 
cond maſter in the ſame pariſb he cannot gain a ſettlement in wat tena 
pariſh, by lerving the ſecond maſter. | Ho v. e 4 Te erm Kepe 5 55 
„ actes 
5 31. A certificate 47 the ame pry ts > e pariſh. adit; per 
charges a former one, and enables an apprentice to gain a ſettle- if qu 
went in (hat to 8 che firit was N . a reſidence of 40, If origi 
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n 
40 wk 

F . 82 
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EV 
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i ſerved the laſt 40 days in the ſhip, then being in Bridport har- 
- bour, Ix the pariſh of Burton Bradftock, which was thi proper home 


- Sa ent of the kay: 


33. Duery of The King v, 2 Wy 3 Fin. 4 p. 389 
t 


for the boy ſeems to wave: gained a 


35 Burn, 387. 


34. An apprentice to: a captain of a coaſting veſſel reſided and 


of the vgſſel. He gained a ſettlement in Burton. : "ON; v. Burton 


| Bradftocky Burr. Sefſ. Caſ. 531. 


35. Where the apprentice worked: and- dicted. in one perim 


Vith his maſter, and flept with his wife in another for the laſt 


two years of his apprenticeſhip, he became: Jettled- ne. he lay” 


| at night. Rex v. Eaſtleton, Burr. S/. Cafe 569, 


36. Inhabitation at different periods, and though a a new ſettle. 
ment has intervened, may be connected ſo as to make a 40 days“ 


teſidence under indentures, and the ſettlement ſhall be in that 

place where the pauper lodges the laſt night. Rex v. Cirencęſter, 

1 Stra. $79. Rex v. Sandford, 1 Term Rep. 281. N , 
Brighthelmflone, 5 Term Rep..188. Nol. Rep. S. P. | 


A boy was bound to F. in the pariſh of K. ant rende 


„ where he refided above 40 days. He 
is ſettled at K., for it is the reſidence, and not actual ſervice chat 


gains a e eee Rex v. Charles, Burr. Seſſ. Caf. 706. © 


tlement where: he _- | 


* * 


Is what pa- 


riſh the ſet- 
tlement is Geer 


to be. 


4 


37+ 
| with F.'s landlord for three years in the pariſh of C., then became 
| a cripple, and was ſent 2 to F. at K., who put him to live 
Y with his grandmother at 


— 


38. An apprentice aſſigned to a ſecond maſfer lives with a Of wks 


third by conſent of the ſecond, he gains a ſettlement with the n g, 


third maſter; for if the ſecond conſented, that of the firſt is in- 


| cluded. + Rex. v. Taviſtock, Burr. Sefſ. Caſe 578. Black. Rep. 635. 


with a ſe- 


39. A man by parol agreement hires: his apprentice as a * rh 


her wages. She is ſettled where ſhe ſerved. Rex v. St. George's. 
Hanover. Square, 2 Se. Caſ. 138. Stra. 1001. Burr. Seff. Caſ. 12. 


vant into another pariſh, where ſhe lives 40 days, and he receives 


40. So where there was an attempt to aſſign by indorſement 


and delivery of the indenture, and the apprentice bound herſelf 


a- ne w to the aſſignee: a ſervice is good with him to gain a ſettle- 


ment; for it is under the firſt binding and with the aſſent of the 35 


| miltreſs. Rex v. St. Petrox, Burr. Seſſ. Caf. 248. 


41. A landlord, in purſuance of a covenant to indemnify his 
tenant againſt pariſh charges, accepts an apprentice bound to the 
tenant by the pariſh, together with his indentures. The landlord 


afterwards, without the aſſent of the firlt maſter, places the pau- 


per with hit brother, reſiding in another parifh, as an apprentice, and 


is guitted of him. It is 2 ſervice to pain a ſettlement under the 


_ necellary. | 


| OED . and he Es conſent of the firſt maſter is un- 


| e 
days es in Fs ſervice of his maſter. Nea d. 85 5 N Wy | 
1 Term Rep. 218. Vid. Rex v. Birdbaus Hil 25 6. 3: 2 IL 
Conſt, 741+ pl. 65 4. 
32. 1 0 apprentice ſerves 22 days. and then his maſter obtains 
a certificate. He gains no ſettlement. Otherwiſe if he bad: 8 87 
40. Rex v. Weſtbury, Burr. Sefſ. Caf. 40. 


* 


1660 Sttitlement of the Pos. „ 
-— = Rex v. Clapham, Burr. Sa. Caf. 266. i 156. #4 


= and Rex ve, Zelt Briageford, Burr, 82 Caf. 133. cited a in E 
EH 4 = . Tbe pauper lived. OY his maſter Ne years de; all in- „ 
denture of apprenticeſhip, then left him, and the indentures wer# 2A 
22 evebanged between the maſter and the apprentice's father, by conſent T el 
r rhe apprentice; he then ſerved a new maſter in another parih, b 
5 under a different contract, with the knowledge of his original 05 
5 1 but no other proof was ſtated of his agreement thereto. tl 

2 85 He gained no fettlement by this ſervice, for the exchange of the WM 5 

_ Indentures amounted to a cancelling of them; and belidee, if it LR 

did not, there is no conſent of the original maller. Rex * ot, - 87 

= "5 Kallender, Burr, Sef, Caf. 274. I 9 
443. A maſter gives an apprentice permiſſion to frye Hoher .H 

"ghar own: henefe; the is hired, by his recommendation, and WM 

returns to him for the laſt eight days of her apprenticeſhip. She w 

72 gains a ſettlement under this ſervice-as a continuation of the ap- ol 

: _ prenticeſhip. Rex v. Fremington, Burr. Se. Cof. 416. | „ 
44. A. gave up the indentures to his apprentice's father by his 5 fu 

© requeſt, having firſt made crofſ-s upon it, as a token hehad reſigned - Pi a 

it; but the apprentice was under * B., who was willing to take -b 

: the boy, went to A. and aſked, ** if he took him whether 8 12 0 
would claim him again.“ Upon 'A.'s aſſuring him he would not, 81 
ZB. went away, ſatisfied that he might keep the apprentice as a == 

turnover. This i is a conſent. by A, to a ſervice with B. Such ſer- 5 6⁰ 

vice is under the indenture, and n a ſettlement. Rex v. 8 

Tang bam, Cald. 126. | 1 

435. An apprentice aſſigned. by parol to J. S. ran away. and ee 

: lived a month in the pariſh of C. where her original maſter re- _ © 
5 V who frequently ſaw her there, and applied to J. S. to take 1 
2 her back, threatening to put him to trouble if he did not. C Bi P 

Fart of the time ſhe was too ill to be removed, but ſhe remained I = 

> there afterwards for two years in health, till ber apprenticeſhip | {M8 
5 expired. Here is no conſent. of the maſter to gain her a fettle- = th 
Ng ment. Rex v. Ideford, Burr. Sefſ. Caf. 821. = *: 

| 46. The pauper ſerved his maſter , four years, "hs: 1 958 told _ | 7 


"him to go work for himſelf, but the indentures were not can- 
. _ celled nor delivered up. He afterwards worked with ſeveral _ 
maſters as à journeyman, but his original maſter did not know = 
wuith whom. Thequeſtion was, Whether he gained. 2 fettlement i in 9 
© the place where he worked and lodged the laſt 40 days as journey- 


5 man, or as apprentice with his original maſter ! ? And held that 6M 
5 „ indenture remaining in force, he was incapable of doing an —_ 12 
act to gain a ſettlement without his maſter's conſent, and was 0 

| _ ſertled where he ſerved the laſt 40 days as an apprentice, K „ 
„„ St. Luke, Burr. S. Ca. £42, i Black. Reb. kd. = 4 
| | 47. The pauper was bound to a widow, who ſome time after | WE 
quitted her farm, and left the apprentice there with her ſon. The 155 

ſon afterwards told him he might go where he pleaſed, and gave him Ne 


44 his 8 * to His being 75 ages The indentures are 
-. 6 | | __  diflokied, 


a * 3 Fs POM aL * 

| *  -.  Seftlement.of the Poor. 166k 

28 N 3 | 8 ' | 1 N : 5 ; „ 5 | 
_ diffolved,- and no fervice of 40 days afterwards. with the maſter's | 


© _ conſent confers a ſettlement. Rex v. Notton, Burr. Seſſ. Caf. 629. 
4499. The aſſent of the pariſh officers is not neceſſary to the cane 
| _  celling pariſh indentures, after the apprentice has attained the 
| | age of 21; and, therefore, if after that age the apprentice pur- 
_ chaſes of the maſter the remainder of his time, the apprenticeſhip | 
is diſſolved, although the indentures are neither delivered up nor 
_ cancelled, and the apprentice has a right to hire himſelf to ano- 
ther maſter. Rex v. Harberton, Hil. 26 G. 3. 2 Bott by Conſt, 
5 76. pl. 516. 8 8 „ e os re, 0 


Jo. A'pariſh apprentice ſerved his maſter fiye years, who then | 
gave him up his indentures, he not being of age, and no conſeern 


* S 
"- was a FOR, - 5 Fr 1 ; og ES. -4 4 
rr ee ee Ne A OT ones — 
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of the pariſh officers had, and recommended him to live with 
V. V., with whom the apprentice made an agreement as a ſer- 
voant for three years, and ſerved it. This ſervice gives no ſettle- 
ment as an apprentice; for the indentures being given up, neither 
of the parties conſidered it as ſuch; nor as a ſervant, for the in- 
deentures exiſting in point of law, the apprentice could make no 
__ fuch contract. Rex. v. Sandford, 1 Term Rep. 281. 
Ii. But where the maſter informed the apprentice he wiſhed 
him to get another maſter, and afterwards recommended him to 
C., whom he ſerved two months, and then had the indentures 
given up to him; he gained a ſettlement by this ſervice as an ap= — »- 
ptentice. Rex v. The Holy Trinity in the Minories, 3 Term Rep 
„„ „„ „„ Mu g- 
32. The maſter took 4/. 4s, for the remainder of his ap- 
prentice's time, who was then at the age of 22, and gave a re- 
ceipt; but did not deliver up the indentures, nor were they can- 
cCeblled till the end of the time at which the apprenticeſhip expired. 
The apprentice, after figning the receipt, hired himſelf for a year. 
Her cur. After paying, the money, if an action had been brought Fey. 
by the maſter on the indentures, the pauper might have pleaded _ 
accord and ſatisfaction; or if the maſter had refuſed to deliver 
them on demand, he might have brought trover or detinue for 
them. They muſt be conſidered as non-exilting from the time 
the money was paid, and the pauper gained a ſettlement by the 
- - hiring and ſervice. Rex v. Harberton, 1 Term Rep. 139. 
53. It is not neceſſary, in order to a diſcharge, that the inden- 
tures be cancelled, it is ſufficient if they be given up. Rex v. 


+ 


 * Titchfield, Burr. Sefſ. Caſ. 511. „„ Ce 4s + 
54. The pauper, then 18, and his maſter entered into an agree- 
ment, to which neither the churchwardens nor overſcers were 
privy; «that the pauper, on paying his maſter 1 2d. a-week, 
which he was to receive as a ſatisfaction for his ſervice,) and pro- 
viding for himſelf, ſhould te at liberty to work for his own be- 
nelit during the remainder of his apprenticeſhip, and the maſter 
mould find a loom for him during that time. The pauper paid 
the 12d. per week, and was provided with a loom, and worked 
for the ſame tradeſman who employed his maſter, but though 
with the knowledge of the maſter, yet not by his particular di- 

„ d Gre, 


vn af 
, 


% 


reddion ants conſent. 
dien up. 
 fervice was under it. 
 . 55. A maſter, in conſideration of 4os. paid by his apprentice, 
- who was then 20 years old, wrote a receipt and diſcharge on the 
______ MHdentures, and then delivered them up. 
no ſettlement 8 and ſervice for a year ſubſeqyent to his 


n ot the 8 


Rex v. Oferton, Burr. Sefſ. Naß, 802. 


The apprentice gained 


diſeharge, and before bis apprenticeſhip expired. For being an 
infant he could give no conſent to the diſcharge, and he had no 


erxpreſs leave of his maſter to the particular ſervice, it being ge- 
neral, and founded on an apprehenſion that the apprenticeſhip. 
could be diſfolved. Rex v. Auftrey, Burr. Seſſ. Caf. 441. | 
36. Where a maſter agreed to permit his apprentice to go and 
ferve where he pleaſed, if he would give him one guinea in hand, 
and two guineas more, being one guinea a-year during his ap- 
prenticeſhip, but ſaid that he would not deliver the indenture, 
nor difcharge him from his apprenticeſhip, and the pauper went 


nd ſerved Mifs Sainthill, and paid his maſter the guinea a- year, 


| continue in-it. 


who told him he thought | it was a good place, and hoped he would 
| He gains a ſettlement in the pariſh where he 
| ferves; for the maſter's conſent, though not expreſsly given, ap- 
pears from circumſtances. Rex v7. Bradninch, Trin. 21 G. 3. 


2 Bott by Conſt, 594- pl. 532. 


1 


* cancelling the indentures without the pariſh _ cers 
clejal- 0 9 


50. A boy is bound apprentice by conſent of bis father, if the 
- indentures are deſtroyed by conſent of the maſter, the father, and 


57. The conſent of the firſt maſter to a ſubſequent 1 ia 


| ee exprefſed by his giving the pauper a character. k | 
No hag Mary, Lambeth, Trin. 25 G. 3. 16. ; 
58. It is ſulicient if the conſent of the original maſter to 2 
alice with another perſon be given after the ſervice begins, Rex | 


pl. 533. 


v. Bradftone, Hil. 27 G. 3. 2 Bott by Conſt; 599. pl. 535. 


59. A pariſh apprentice bound till 24th May, when 21, 1 | 


aſſenting 


thereto. 


Their affent held unneceſſary. Rex v. 
Burr. Se. Caf. 652. 1 Blac. 59 2. 


the apprentice, although an infant, the apprenticeſhip is diſſolved. 


Nen v. Weddington, Burr. Seſſ. Cafe 766. dev Vue. de Tae | 


PariſY's caſe, 3 Vin. Abr. p. 28. pl. 5. 
51. The maſter ran away, the apprentice hired himſelf and 


ſerved a year. 


_ Raym. 1352, Str. 582. 


time by parol to one in another pariſh, where he ſerved 40 2 25 
* gained a ſettlement. Rem v. Ea. Bridgeford, Burr. 5 Co 
133. Str. 1118. 2 Se Ca. 21. 

G3. The maſter of an infant pariſh apprentice died. 3 


per, who had run away from him, hired himſelf afterwards, and 


{Fn erved a. year * his * 3 a: Executors of 
„ Ana 


The indentures were neither ie not 
This was no diflolution of the apprenticeſhip, and the 


He gains no ſettlement, not being ſui jurit to hire 
bimſelf. Buckington and Shepton Bechamp, caſe of, /. 15 5. 14. 


532. The maſter of a pariſh apprentice dying, his widow, with- | 
out any adminiſtration, aſſigned him for the remainder of Wo = 


rice u. 
indent 


duty « 
Rule 


Settlement of the Poor. 


his maſter taking no notice of him. He gained a ſettlement ; 
for apprenticeſhip is a perſonal truſt between maſter and ſervant, 


and determines upon the death of either. Rex v. Eakring, Burr. 
Sefſ. Caf. 320. Say. 88. Vide Baxter v. Burfield, Str. 1266. 
2 Bott by Conſt, 523. pl. 1457. e „ 


64. Apprentice bound for three years? In nine months he 


maſter died, He continued a fortnight with the widow, to com- 
plete work left unfiniſhed, when ſhe told him that he muſt not 


ſtay with her, but might go where he thought proper. The in- 
denture was not delivered up, and he continued with his father 
two or three years. The ſettlement remained where he ſerved 
s apprentice. Rem v. Chirk, Burr. Ses. Cafe 72 

65. A pariſh apprentice bound till 24, lived four years with 
bis maſter, who then died. He continued in that pariſh with 


” 


163 


oF — 


+ 


his executor ſeven years, who then conſented, at the pauper's re- 


queſt, that he ſhould live wth his uncle in another pariſh. The 


pauper ſerved there four months before he attained: 24, He 


gained a ſettlement ; for continuing with the conſent of all par- 
ties and his own is a continuation of the apprenticeſhip. Rexy. _ 


Stockland, Doupl. 69. © Cald. 60. _ 


66. The pauper, when 22 years old, agreed to go as an ap- 
prentice for ſix years to learn a trade, and that indentures ſhould 


be executed accordingly. None were executed, but he ſeryed five 


years. This gives no ſettlement as an hiring and ſervice; for a 


rerted into each other. Rex v. Whitechurch Canonicorum, Burr. 


apprentice 
without in · 


5% Caſ. $40. Salford and Storeford, 2 Barnard. 39. 5. P. Rex 


v. Highnam, Hil. 25 G. 3. 2 Bott by Conſt, 553. pl. 490. S. P. 


67. The ſame held where there was an agreement in writing 


unſtamped, ** that the minor, with confent of his father, ſhould _ 


be bound apprentice for ſeven years, and be paid ſo much a-year, _ 


and no indentures executed.“ Rex v. All Saints, in Hereford, Burr. 


Sf. Caf. 65 6. | 


» 


68. Ihe order ſtated an indenture of apprenticeſhip executed, ſer- 


rice under it, and conſideration- money paid, and added, that the 


indentures were not produced, neither did it appear. whether the 
duty directed by 8 Ann. c. g. was paid, or the indentures ſtamped. 
Rule to quaſh it refuſed; for it doth not ſay the duty was not 
paid, Er. and we never preſume a fraud, and after length of 


time parol proof of apprenticeſhip is ſufficient ; for the indenture 
may be loſt. Rex v. Eaft Knoyle, Burr. Sefſ. Caf. 151. Bott, pl. 276. 


—But where, the indenture not being produced, the parol evi- 


dence induced a ftrong preſumption that it was not ſtamped 


What ſhelf 
be evidence 
of indentures 


of appren= 


ticeſhip 


when they 
duced. 


fer cur. Enough is not tated to ſhew this a binding within the 


att. Rex v. St. Helen's in Abingdon, Burr. Sefſ. Caſ. 292. and 735. 


69. An order ſtated, that the indentures of apprentice hip 


could not be produced, and that it was not proved by parol evi- 


dence whether the ſtamp duty or the conſideration- money was | 
paid or not. The ſeſſions did not preſume or adjudge whether 
it was paid or not. Per cur. It muſt go down again to the ſeſ-— 


2 tions; 


— - 
* 


's | 


— 
— 
* 


— 


Service nan 
den; ures, IE | 


binding as an apprentice and hiring as a ſervant cannot be con- 


p 7 * A 
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1 Settlement ot * the Poor. „ 

3 3 if FER ſellions had preſumed payment it would have been 
ſufficient. Rex v. Badby, 2 Bott by: Conft, 490. pl. 687. 5 

10. A. married at the time of his being a ſoldier, when being 
examined agreeable to the mutiny act, he depoſed that he had 
gone apprentice to B. and lived with bim four years. His wife 
depoſed before the ſeffions, that ſhe bad heard him ſpeak to the 
_ Tame purpoſe. This depoſition of A. s, and evidence of his wife 65 
xte ſuſſicient evidence to prove an apprenticeſhip. For the pre- 
ſiumption from a man's ſerving four years as an apprentice. is, that 
be was bound. Res v. St. e Bath, Hil. 13 G. 2 Bati by 
Cent, 618. 3 | 
71. Parol hence: of an Linde e ſhould. not be admitted . 
Without ſufficient proof that the original cannot be come at, and 1 
Alſo of all thoſe circumſtances, without which it would not be to 
| | good if produced. 3 Buru, 411. * 
| 72. Indentures were produced by the. appellants, i in conſe- 

quence of notice given them by the reſpondents. There were 15 
no ſubſeribing witneſſes to them, nor any proof of their execu- B 
tion. They ſhould be received in evidence; for beiog i in the cuſ- 


tody of the oppaſite party, it is prima facie evidence that they 
were duly executed. Rex'v. Middlezoy, 2 Term Rep. 41. po 
73. The pauper, with his mother's conſent, indented himſelf | a | 


to a mariner; but the indentures were not inrolled in the town 
"where the apprentice was then inhabiting, nor in the next town 
. corporate to his habitation, purſuant to 5 Els. c. 5. 3 nor with the 
 colleQtor, of the cuſtoms, according to 2 & 3 Ann. c. 6. The in- 
entures are voidable, not void, and he gains a ſettlement by 40 
days Nennen | Rex v. Seher Bar. Se, ao gels 5 ; 


| . 404. (8) Orders of 3 or R l. -Qued or 
„ reſpect of the Fu Meet 2 whom made ; and 
, | how. : 


„ _ et may whe by e one jolie, but the examination 
2 *. ought to be by thoſe two who ſign the order of removal, 
and i in preſence. of each other. Rex v. Wykes, pals 3885 Rex v. 

5 Coln St. Aldwin's, Burr. Seſ. Caf. 136. 
2. Objection to an order, that it did not appear that the juſtice 
Voere of the diviſion, but over-ruled, for the ſtatute is only di- 


4 


rectory. 2 Salk. 43. 8 
3. An order of removal, in which the juſtices ſtate themſelves 


to be juſtices for a borough, or town and pariſh, is means 
certain. Rex v. Andover, Cald. 373. . 
4. By 26 G. 2. c. 27. No order ſhall be quaſhed for not Rating Do 
that one of the jultices is of the quorum. T7 
F. But if one be not of the laces the order i is bad. 3 Burn's 

: Jul. 568. 16th edit. 25 
6. On an appeal from an 1 of reed by. two juſtices of A. 


: the 8 8 recite that 8 1 the charter of TT and 
it 


4 | I} 


8 


Settlement of the Por. . 


it not appearing thereby that either of the juſtices are of the 


quorum, they quaſh the order. Order of ſeſſions quaſhed, fince - 


the juſtices might have a juriſdiction, though it did not n Ira {3 


by the order. Al/bright and Skipton, Stra. 300. 


7. By 7 G. 3. c. 21. If any city, borough, town corporate, fran- 2,” 
te or liberty, have one (and no more than one) juſtice actually __— 
the quorum, all acts, orders, adjudications, warrants, indentures 


of apprenticeſhip, or other inſtruments done or executed by two 


or more juſtices qualified to act within ſuch city or other place, 55 
ſhall be valid, though neither of the juſtices be of the quorum. 


8. The pariſh of M. lies partly in the county of V. and partly | 


in the county of L. Two juſtices of V. appointed an overſeer 
for the pariſh, who was alſo churchwarden. - The pauper was re- 
moved to that part of the pariſh which lay in L., and delivered 
to the overſeer, and the order was held good, for the church+ 


wardens are ſufficient officers in this * ew v. ee 5 


Burr. S/. Caf. 661. 


9. Juſtices of the peace 1 no b 10 remove a pauper, | 


except to a pariſh or to a dictrict excluſively maintaining its own 


poor. Rex v. Swwalcliſſe, Cald. 248. 2 Bott by Conſt, 760. pl. 675. - 


10. An order of removal ſigned by two juſtices apart from 


each other, one of them not being in the county, is only voidable, 


and the pariſh wiſhing to avoid it muſt appeal to the next ſeſſions, 


or they are concluded by it. Rex v. The Inhabitants f . 


An. =, wo, Nol. TOE 66. 8. C. 


00 2 Ale inen, Hor, and 4 Manner of loving. 


52m of ſewers for levying ninepence per acre on 13 12 acres, 
to be paid to the clerk, to be app 99 towards defraying charges 
in and about the execution of the commiſſion, held good. For 1. The 


words of the ſtatute don't require that it ſhould? made on the 
occupier. 2. It may be made to reimburſe charges. | n of 
0 Level ef: Hull, 2 Sire. 1 ods | . 


< Chargeable towards Repairs, Wa, Who. 5 


1. 1 RESPAES -for diſtraining plaintiffs 8 Jattiflcation | 
under 23 H. 8. concerning commiſſions of ſewers. It ap- 
* on the trial, that plaintiff was occupier of lands in H. and 
N Py me 1 for which the tax was aſſeſſed; that 
MX end on ' three 


\} 


19Via. roVio. 417. 


„„ kd» were Wan common ſewers in 1 E. but no oaffage of boat 


therein; that the waters did not ebb or flow there, but they were 
dry at ſome ſeaſons in-the year, but in wet ſeaſons they were ne- 


ceſſary to conduct land waters into the Thames to prevent great 


Note; But inundations. The court of K. B., though ſtrongly inclined to 
in Dore v. affift the defendant had it been res integra, thought the legiſlative 


98 expoſition of 3 Fac. I. c. 14. too ſtrong to be got over, and or- 


2365. the dered the (ond to The ms Lau v. Na 2 hrs 22 
operation of „ 
1 F. 8. 16 
e by emit 5 h.. Io Per Ab, J. | : 
HE 5 2. But where it e chat the Ude EW i! reflows 
ouyer part of the marſb land where the work was done; that boats 
e from the Thames up the ſewer about 50 yards, and about a 
| mile and a quarter from where the work on the ſewer was done; 


that unleſs the ſewers which lie above the part on which boats | 


go are cleanſed, cleaning this latter part would be of no avail, and 
_ that the plaintiff might have ſuſtained diſadvantage if the work 
had not been done: the court held an aſfeſſment well laid. For 


it is a common ſewer, uſeful to navigation, and the work done 


is found to be beneficial to the ä and 2 5 3 PA v. 
| N 2 Term 5 358. ; - 


| (F) Procecdings. . 


* . 


x, 1.g0 the court refuſed to file ſome orders of ſewers ed 


by certiorari, but ſaid that the objcAtions to them mult be 
. upon the motion to file, that they might have it in their 
power to ſend them back. Rex v. Sir Robert Cann, 2 Stra. 1263. 
2. But a certiorari to bring up an order made by the com- 
miſfſſioners for the removal of their own clerk is of common right, 


= 


and not diſcretionary. Sg 10 we Cars: Y Sexvers for. 


LH COR 2 | Sir. 1 55 


By 


221 n. 432. 0 Power as to 3 open Houſes, [6 


1-JNa an ation for breaking 404 entering the plaintiff's houſe, : 


a ſhcniff's officer cannot Juſtify having entered under a writ 
of guare clauſum fregit, and continuing till he received a ſum of 


money as and by way of ſurety for the plaintiff“s appearance 4 
under chat writ. More v. e 6 Term TP 1 895” e 2 3 


£ 


19 
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| we officer un attack, the defendant's MP or money inder ſu 


A plea of juſtification by an officer. of the therif, (to treſ· 

| poſ "for taking the goods of A. B.) that he took them under a 4%½ 

 tringas againſt C. B. (meaning the ſaid 4. B.) to compel an ap» 
|  pearance, cannot be ſupported, though it be averred that 4. > 

and C. B. are the ſame perſon, unleſs A. B. appeared in that 

action, and omitted to plead the miſnomer i in abatement. If he 
did appear in that action and omitted to plead i in abatement, be i „ 5 
concluded by it. Cole v. Hindſon, 6 Term Rep. 234. V 

3. Goods are bound by the delivery of the ie facias to the : 

: ſheriff; and therefore he may execute it, notwithſtanding the SEES 
” gets of the party e 1 the yum: n * e 5 


e his Mo _ | 


® His Power in | Executions, 1000 how he maſt 2. . 1. 


demean. a 


; 1 MT bailif on a 3 Pe. £ ao. the 55086 of A. ke thoſe of 3. 


an action of treſpaſs/lies againſt the ſheriff. Dough, 40. 


21. But where there is a doubt reſpecting the property of the : 3 

55 r the ſafeſt way is for the ſheriff to inquire by a jury im 1 

whom the property is. 4 Term Rep. 633. 648. 5 C 14 

3+ If on an execution againſt one of two partners the partnen- „„ . 

_ ſhip effects be taken and ſold, the court will order the ſheriff to . N 3 
pay over to the other a ſhare of the produce, proportioned to his 

3 the pennen elende it to ES Sloane? by the Maes: | 

Doug 640. % 

. Nothing can be taken i in execution. that cannot be ſold; 2 

| Joedn; writings, e. Frances v. Naſh, 1 Bur, 33. Bank ee, | 

HY Ee. cannot be taken in execution. id. | = 

5. Tf it appear by the ſheriff's return of a writ of exechtion Ke; +l 
f that greater fees have been taken for the levy than are allowed | 
dy ſtat. 29 Ehz. c. 4. the ſheriff is liable to an action on the 
= ſtatute for treble damages, at the ſuit of the: party grievede, . we 

ol BY v. Knatchbull, 2 Term Rep. 148. | 
6. Where two wwits of fi. Fa. 8 the lamp, defendant. ate 
delivered to a ſheriff on different days, and no fale is ackually 
made of the defendant's goods, the firſt execution · muſt haye the 


BE. priority, even though the ſeizure was firſt made under the ww; — 
quent execution. Hutchinſon v. Johnſon, 1 Term Rep. 729. 585 „ 
7. And if the perſon claiming under the ſecond ox ERS 
a =_ pay the ſh&tiff the amount of the debt under the firſt.execution - © | 
n ſecurity, the court will not hgompe?: the ſheriff to refund 


the money on motion. Ibid. 
- 8, But where the ſheriff had given 2 bill of ſale to the perſon 
Ds | chiming under the ſecond execution, that was held to bind the 
ee Rybot v. Peckham, 1 Term Rep. 731. (notes.) 

"9: | ROE a vue Faciat 1 85 bonis 9 is a contin ving 


e 


nt 


3 
A 


P ²˙ » — 
— —— 
_ — . — — ea nee un CCC OOO — — 2 
0 4 g 4 
” * 1 


. 
PP P _ - _ = 
4 een * ITIVY . 6 9 * = a ks 
. Y * * N 
p77 4 h 9 
* 4 * : I 
"She . 1 * Mt 
Ws Ne ? # 
A * 
1 72 : 
* = 
— * bl . 
, * 
4 P » : F 
* 1 5 


——— 


_ %˙- % wi 7˙ Ä 


ery 
% * 


s ly” 9 
3 


Sbernn 5 


le Runde it may be made Benn Be to ee 


5 4 3 it is ee till the ſum indorſed be ſatisfied, yet if it 1 


be actually returned the authority of the biſhop is at an end; 
therefore where ſuch 2 writ remained in the hands of the biſh 


5 long aſter it was returnable, who ſequeſtered - the profits! of a 
| Vicarage, accruing. as well before the return day as after; and 
being ruled to return the writ, returned only the amount of the 
ſum levied" up to the return day the court would not, for the 
purpoſe of ſecuring the plaintiff's priority, order the writ and re- 
Turn to be taken off the file, but would only permit the return to 
be amended, by inſerting the ſum levied up to the time when the 
vrit was aftually returned.” Marſh v. Fawcett, 2 H. Black. . 
10. If A., being indebted to B. and C., after being ſued to 
| judgment, and execution by B. go to C., and voluntarily give 


m a warrant of attorney to confe ſs judgment, on which judg- 


ment is immediately entered, and execution levied on the ſame 
day on which B. would have been entitled to execution, and 


had threatened to ſue it aut, the preference ſo given by. A. to C. 
1s not unlawful, nor fraudulent within the meaning of the ſtatute 


13 Eliz.'c: 5. Halbird v. Anderſon, 5 Term Rep. 235. = 
11. Goods of a teſtator in the hands of his executor cannot 25 


ſeized in execution of a judgment agamſt the executor in his own 


right. Farr v. Neu man, 4 Term Rep. 621. But ſee Whale v. 
Beth, Cited 4 Term Rep. 625. and the opinion of the court of 
x ke 1 Boſ. & Pull. 295. AE 
15 12. "Where an executtix uſed the goods of ber tofiatol' as ; her 5 
8 on, and afterwards married, and then treated them as the goods 
of her huſband, the court of C. P. held that ſhe could not main- 
tain an action of trover againſt the ſheriff for the goods on their 
being taken in execution for her huſband's debt. NIE Wife 
5 Staines, 1 Beſt & Pull. 293. 


13. Where a tenant is in eo Rn: the execution is again 


this landlord, whoſe term is to be ſold, the ſheriff cannot Wen the 


tenant out of poſſeſſion. Semb 3 Term Rep. 2998. 
14. If defendant is in cuſtody on a ca. /a. and a #. fa. is hos 


dut, the ſheriff under that may ſeize a leaſehold; and if after the 
return ke ſells it, though no continuance of the writ of execution, 

"nor any writ of venditioni exponas, the purchaſor gains a title; and 

this whether the ca. a. and V. fa. are in 80 lame e or not. 


PAR his . 


Feans v. Wiltinn 1 8 : 195: 


| TR veſſel under the vn, nor can he maintain troyer. ps” the 
I 5 officer 


i = 


NEED . OS 
$a . = — 2 


g officer in poſſeſſion. 15 this warrant of. the Cor rt e 

5 e e v. P Cricker, 2 Term Rep. 649. 
15. If A. lend money on the ſecurity of 4 we and take po- 
ſeſſion before execution executed at the ſuit of B. SHE e n | 

1 ſeined water ee WU 8 ; 


33 
< Set of 


Sr. - 


_ 


a Adios againſt him. Fall Retina. 


: 1. Sg ſhall '® oblig ed to retort. ca. 0 though he ge 


by affidavit that he had taken the defendant, and diſcharged 


2 


5 e 


5 bim. on a letter from a peer, that he was his menial ſervant. 
PNielbam v. Hobart, 1 Burr. 346. | 


2. If the ſheriff appoint a ſpecial bellic at at the plaintiff's Shs : 


_ the latter cannot rule the ſheriff to return the writ. Meran v. 
; eren 4 Term Rep. 119. 


„If ſheriff. returns defendant | protected, 50 court will not 


os A ſheri®. is not liable to an attachment for not returning 


7. If ſheriff direcis — to bailiff of plaintiff 8 nomination, 


- and has indemnity indorſed on the writ Ire Plaintif may call for | 
oY return. Barnes, 411. | 


8. Plaintiff's attorney, having blank warrants, does not carry 


"20. 11 under-ſheriff abſconds, the court will make a rule, that 


| : 2 copy of rule to een, at his houſe, ſhall be good. 


Barnes, 35s 


5 = a rule for a better return; if inſufficient, n may apply 

vert term for attachment. Barnet, 425. | 
4. By ſtat, 20 G. 2. c. 37, the ſheriff is not called upon to 

| make a return unleſs required ſo to do i in fix months after the' ex- 
r of his office. 

y the true conſtruction of the has Se 3 are to be | 

| 1 8 ones, and the day on which the ſheriff goes out of office isn 
7 to be reckoned hone: 0 the fix months. Rex v. eee . 5 


writ, if not called upon by a rule of court within fix months 
after the expiration of his office, notwithſtanding he was requeſted 
by the party to return it before the ſix months were e Rex | 

v. Jones, 2 Term Rep. 1. 


| writ to under-ſheriff till a year after the return; the court will 

| not make a rule for return. Barnes, 423. 
9. In what time the ſheriff muſt return a 994 and on whom : . 

the rule for a return mult be ſerved, vide "Rex v. Coles, Dougl. 40. 


„ return 98 by the ſherif, that the perſon analied was : 
_ - reſcued out of the cuſtody of the bailiff, is bad; it ſhould be, out 
5 of his cuſtody. Woodgate v. Knatchbull, 2 Term Rep. 15 . 


2. By rule in B. R. Trin. 31 G. 3. it is ordered, that where . 


bi any therit, before his going out of office, ſhall arreit any defend- 
ant, and a cepi corpus ſhall be afterwards returned, he ſhall and 
map, within the time allowed by law, be called upon to bring in 


a the {Oe by a rule for. that — . he Shy: 


= | ky on of ice dees ack rule hall be 
| . ” - Rep. 379- 


All Write ſhall be returned by the ſheriff on the day on which the 


rule for returning the ſame ſhould. expire; and. in default thereof, 
that the plaintiff ſhall be at liberty to move for an attachment on 


tte next day. 4 Term Rep. 496. . 
—— 1 4. The court, upon the application of the merit, chlarged 


| | geſtion of 2 reaſonable»doubr whether the go ized ey the 
-. werit: were not covered by an extent, eee iſſued at the ſuit 
of the crown for -ma/r duties, under the ſtat. 28 G. 3. c. 3 x 21, 
for the purpoſe of inducing the plaintiff to go'ints the 
x _ PR and there conteſt the queſtion - of right with ho 
_ © erown. Wells v. Pialman, 75 Term Rep. 174. 


:I 6. The court refuſed to grant an attachment againſt the ne- 
tit kor returning to a writ of venditions exponar, that parts of the 


= levied remained in his hands for want of purchaſers, - Lis 
"Cv. Davis, 1 Boſ. & Pull. 359. 8 


16. The court will not try the truth . return, on don. 


5 ſet aſide proceedings; but the party wi will have his ae Bay 
a v. v. Satchwell, 1 nn, 
17. If the ſheriff levies money, and makes His return at the 


return of the writ, when defendant has not lain two months in 4 


priſon, he muſt return he bas levied, c. but if he does not make 
his return till after defendant has lain two months in priſon, and 


thereby is become a bankrupt prior to the time of the execution, 


dhe muſt return nulla bona. eee Chitey, 1 Burr. 20. Vide 
a lſo 2 Burr. 814. 
158. Where a perſon dpainſt whom a writ of, A. 1 is ike out, 
is in poſſeſſion of goods under a deed which was given in con- 
fideration of an antecedent debt, and a ſmall annuity payable 
therefrom, the ſheriff may, motwithſtanding, return nulla bona, 
if it appear that the memorial of ſuch annuity was not regiſtered 
according to the directions of the annuity act 17 C. 3. c. 26., be- 


to whom directed. N 


„WIn nE a | ſherif bas bout 1 of a contempt i in we 
8 courſe of a civil ſuit, and the defendant dies, an at- 


nd may iflue againſt the ſheriff afterwards for the prior 


- contempt. ' Rex v. Sheriff of Middleſex, 3 Term . 
2. A ſheriff ought not to be ruled to bring in the body until the 
. day after the expiration of the rule to returu the writ; and if he 
be, and be attached for not obeying it, the court will ſet aſide 
the attachment for e e v. TY 5 2 erm 


5 479. 
= The 


” « ; - 5 


19. By rule in B. R. M. na; wh it 8 ER * e 5 


the time for his making a return to a writ o os a., upon a ſug - 


3 in that caſe the You is e RA void. 2 Ter erm ba. bog. 


Wee 8 0 Artachments act kg | 0 what Caſes, and | | 
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5 apainſt B., though notice were given that the goods belonged to 


31. The ſheriff is liable civiliter, 


; 
. £ 
* 


of his bailiffs; the meaning of which is, that he is not Hable to 
be indifted or impriſoned, or ſubject to any corporal puniſhment 


for the act of his bailiffß; but where it reſts in damages, he ſhall 
make the party a pecuniary ſatisfaction. 2 Term Rep. 156. 5 


A levy was made under the firſt writ ; but notice was given to the 


- ſheriff by C. not to pay over the money to A., on the ground that 


but not eriibinaltes, for this afits Y 


* 


4. A #. fo. iffacd to the ſheritfs, at the fair of 4. agdinit B. 
On the next day another 5. fa. iſſued at the ſuit of C. againſt B. 


the judgment obtained by him was fraudulent. The ſheriffn, 
notwithſtanding, paid the money over to A.; and the officer filed 
the ſecond writ, with a return of nulla bone in the King's Bene! 


Treaſury, inſtead of the office of the ciſat brevium of this court. 
On this an attachment ifſued againſt the ſheriff for not returning 
the writ; to which attachment, (after moving the court to ait 
charge it, on the ground that the writ in queſtion was filed in the 
wrong place, by mere miftake of the officer, and that the miſtake 


Fs . immediately on notice of the attachment hy filing 
ne 


it in 


0 


% 


* 


» « 


2 n 
4 "x 
TY 
* 
I 
. 


+ 


N 


4 


proper office, but with which motion the court refuſed 
to comply, chiefly on account of frong circumflances of fraud re- 
ſpecting the execution at the ſuit of A.) The ſheriff put in bail 
and was- afterwards examined upon interrogatories. ' The pro» 
thonotary, to whom the examination was referred, having re- 


ported that neither the contempt of the court, nor the imputation 
of fraud, appeared to him to be done away, the court ordered tbe 


ſheriff immediately to pay the whole debt and coſts due to C., 


together with the coſts of all the applications. Rex v. Baker and 
Newman, 1 H. Bl 83. nes Ee. 


(X) Actions againſt him. Treſpaſs, or Caſe, or 194: 


Debt. 


k 
, 


5 1 - A having let his houſe ready furniſhed to B. cannot main- 


* tain treſpaſs againſt the ſheriff for taking the furniture 


A., becauſe treſpaſs is founded on a fort done to the poſſeſſion, 
which was not in A. at the time. Ward v. Macauley, 4 Term Rep. 


489. And Vid. 1 Term Rep. 480. and 5 Term Rep. 648. 


2. A ſheriff or his officers ſhall not be treſpaſſers by relation 
if the firſt taking were lawful. 1 Term Rep. 480. | 

3. In an action of treſpaſs againſt the ſheriff for a wrongful 
act of the bailiff, it is not enough, in order to affect the ſheriff, 


- to prove that he is a general bailiff, and had given a bond of in- 


1 
7 


—_— 


demnity to the ſheriff as ſuch, and to prove a copy of the warrant 5 
under which he entered and ſeized the plaintiff's goods; but the 


privity between the bailiff and theiſheriff muſt be eſtabliſhed in the 


particular tranſaction on the beſt evidence by proving the original 


warrant of execution from the ſheriff to the bailiff, or at leaſt by 


proving notice to produce it, ſo that in caſe of its not being pro- 
3 8 RN, _ duced, 


duced? W elttencs of its contents may he" tet in. Df 5 
v. Sire Barti, 7 Term Rep. 113. 5 
4. If a bailiff on warrant on i. fa. againſt A. wh the goods 


8 of 5. treſpaſs vs et armis lies againſt the ſheriff, even though he 
or his deputy does not recognize | the act.  Saunderſon v. Baler, 


3 Will. og. 


5. So alſo an 1 of e and Falſe TY EY lies | 


- againſt the ſheriff for treſpaſs and falſe impriſonment committed 


by his officers in te execution of proceſs. S.C. 3 W*, 1. 3 17. 
er- Doug J. 40. 5 
6. The ſheriff is not liable for ſeizing goods in execution after 


an act of bankruptey committed; but if he ſells them after the 


commiſſion iſſues, trover lies. Cooper v. Chitty,'1 Burr. 20. 


7. Action for breach of duty of the office of ſheriff muſt be 


| brooght againſt the high /berif, though the trough was by the 


default of the under-ſheriff or bailiff. 


8. An action does not lie againſt the herif on a promiſe to 


execute a bill of ſale to the plaintiff's nominee ; the legal and 
proper mode of hv re pe a fale by: the ſheriff i 18 by writ of 


<p erpenar. Cowpy 406. 


9. The ſheriff is liable to bis Aamages i in an action by the 


- party grieved, for the act of his officer in levying more than od 
| e allowed 1 5 the . 88 15 2 N co 1 | 
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75 What amounts to o Simony, 


5 


A 'Grant of the next preſentation, or cee after the 
church becomes actually vacant, was held void. Biſhop of 


ts Zinc v. Wolforflon, 3 Burr. 15 lo. and 2 Wil. 197. 


2. A bond of reſignation was granted. in favour of a particular 


| perſon when of age; upon his coming of age it was agreed that 


inſtead of reſigning, the incumbent ſhould pay an annuity to the | 


other: the annuity being in arrear the bond was put in ſuit z but 


| ak na Keel v. Earl of oaks He, 1 * 227. 


an injunction was granted by the Chancellor, not on any defect 
of the bond, wot for the fimoniacal uſe made of it. toe v. . 55 


5 e 1 VVA 5 


® _ of f Reſignation. 


N on n bond to W a benefice, held TY even 8 5 
the condition is general, and not barely to ns oo to par- 


2. It 


r N 


5 5 reſignation from the incumbent to the patron was void. But 


tation to reſide on the living, or to refign if he did not return to 
it after notice, and alſo not to commit waſte: an the parſonage- 
houſe, c., was held good; for it is only an additional ſecurity 
to compel his performance of dutics he before Was bound to per- 
form. Bag/haw v. Boſzley, 4 Term Rep. 78. a 


: your of the patron's ſon, and to keep the premiſes on the living 


85 Tnouen a country attorney aQs hy an agent in cauſes _ 


j gr is 5 notice to his N 3 Ack. 37. 1743. Norris 


| ſelves for that purpoſe 5 and this it the privilege of. the client, not of 

the counſel or attorney, for it is contrary to the policy of the law to 
permik any perſon to betray a ſecret with which the law has en- 
. truſted him. Lindſay v. Talbot, Buller's N. P. 284. Hut this 
rule is confined to caſes only in which the facts to which the 
counſel or attorney is called have been communicated to him in the 


_ courſe 0 75 buſineſs, in inſtructing him profeſſionally reſpecting the cauſe. 


=. which the defendant's attorney was a witneſs, he was ſubpoenacd 


2. een adjudged 5 in 18 Houle of Lords, that a general mas e 


this was contrary to the opinion given by moſt of the judges; and 


Lord Kenyon, on the caſe being cited, declared his opinion, that 
i a ſimilar queſtion ſhould ariſe, the Houſe of Lords would re- 
view that deciſion. Bip of London v. e 125 Cited 


4 Term Rep. 80. 
3- A bond given by the incumbent to the. patron. on refer _ 


4. A bond conditioned to reſide on the living; to 1 in fa- 


in repair was held good. Fartridge v. Whifton, 4 Term Rep. 359. 
A writ of error in Dom. Proc. was OE on JR | 
bot! is not yet determined. 


X 


0 What As of his men bind his Client. un. 


in this court, yet he is to be conſidered as the ſolicitor like- 
wiſe, though he reſides in the country, and what is known to 


- 


be) E againſt his Client. 1n what Gaſes. 


„ COUNSEL, and attornies ought not to be permitted to Ait. 
cover the ſecrets of theit clients, though they offer them- 


hus where an ejectment was brought on an agreement, to 


ut 8 to give e in conſequence of which the plaintiff | 
„„ | | „ vos 


5 


— 
N TY ty 
n 
7 


| was nogſaited: the court granted an attachment againſt him, for: 
2 perfon atteſting any inſtrument is bound to prove its execution; 
nor is fach obligation incompatible with his ſituation as attorney 


_ © forthe oppoſite party. Doe v. Andrews, 2 Cowp. 845. 


3. Upon an indictment for perjury in an anſwer in C 


| the Maſter who took it was called, but could not ſpeak to the 


identity of the perſon; upon which the proſecutor infiſted to ex- 
amine the defendant's ſolicitor, who was preſent at putting in 


_ the anſwer, but the chief juſtice would not compel him to be 


ſworn, ſo the defendant was acquitted. (Quere tamen, for this 


us x fact in his own knowledge, and no matter of ſecrecy com- 
| _ mitted to him by his client.) Rex'v. Watkinſon, 2 Stra. 1 122. Vide 


the opinion of Lord Mangjfeld, in Doe v. Andrews, Cowp. 846. 


Lord Say and Seale's caſe, Bull. N. P. 284. Cobden v. Kenrich, 


4 Term Rep. 432. agreeing with the reporter's objection, and 


that proof of the Maſter's hand-writing, together with that of the 


defendant ſubſcribed to the -anſwer, is prima facie ſuffigient evi- 


dence of his identity. Vid. Rex v. Morris, 2 Burr. 1189. 


4. An attorney ſhall not be compelled ro produce papers, or ſuch. 


Uke, which may have been delivered to him by his client, as evi- 


 . dence againſt him; for ſuch would be equally: contrary to the 


dy the defendant's counſel, that this was diſclofing the ſecrets of 
dis client, who muſt have communicated to him the circum- 
ſtances of the caſe in confulting him when ſued by the plaintiff; 
and befides that the offer being made with a view to compro- _ 
miſe the debt, was not admiſſibſe. Per Lord Kenyon. Conceſ- 
 fions made for the purpoſe of ſettling the buſineſs for which the 
Action is brought, cannot be given in evidence; but facts admitted 
I have always received. His Lordſhip admitted the evidence, and 


policy of the law. Vide Rex v. Dixon, 3 Burr. 1687. \ 


- 


5. An attorney is not reſtrained by any rule of law from giving = 


Evidence of a converſation between him and his client touching 
the juſtice of his ſuit, after a writ of inquiry executed on an in- 


' terlocutory judgment, and a compromiſe thereupon ; for the pur- 


poſe of the ſuit having been obtained, the communication could 


not be ſaid to have been by way of inſtruction for conducting bis 
cauſe. Coden v. Kenrich, 4 Term Rep. 431. Sa 


6. But if any matter be diſcloſed to an attorney in the cauſe, 


pending the cauſe, he is not permitted to give it in evidence either 
in that or in any other action. Wilſon v. Raffall, 4 Term Rep. 753. 


Ms But ſuch privilege is confined to counſel, attornies, and ſo- 


| licitors, when acting in their reſpective characters. 4. Term Rep. 


„ | : „ | 
8. In an action of aſſumpſit, to prove the plaintiff's demand, the 


| eee, propoſed to call the defendant's former attorney to prove 


is having applied to ſettle the acount, his admiſſion of the debt, 


and an offer on the part of the defendant, his elient, to pay a cer- 


tain ſum on account of the plaintiff's demands. It was objected 


the plaintiff had a yerdiCt on that teſtimony. Turner v. Railion, 


i 2 Eſp. Rep. 4. 5 


? : 
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Solicitor, 


ory An attorney. adeithed. as a witneſs muſt. diſcloſe acts 8 | 


is preſence by his client, as execution of deeds, c, but nat 


private confidential converſation. with him, as reaſons for ATE 


it. 2 Veh. * * 1793. REES v. Remington: 


© Charged in Defaulr of the Plaintiff his Client. —— a 
„Ax attorney for and on "behalf of his clint, the defendant, 5 


promiſes to pay 500. to the plaintiff; this being done by 
the authority of the client, the attorney is not liable, but only 
the client; ſecus, if the attorney had no authority from his client 


to make this engagement. 3. Wms. 277. Baſt. £734: Funes 1 


Y. Ogilby and others. 


2. An attorney on ſale of an eſtate not diſcloſing to the buyer 


an incumbrance, is liable to make ſatisfaction; which is different 


from diſcloſing the ſecrets and circumſtances of his client. 1 Yeſ. 


95- 1748. Arnot v. Biſcoe. - 


3. Settlement after marriage of the wife's property, weitide 1 


and in purſuance of a parol agreement before, in truſt as to part 
of the produce to the ſeparate uſe of the wife, as to the reſt for 
huſband for life, then among the children, according to the ap- 
pointment of the ſurvivor, good againſt the creditors of the huſ- 
band, and their bill to ſet it aſide was diſmifled with coſts, and 
- defendants were held entitled to their judgment even againſt a 


plaintiff, who was made ſo without authority; but whoſe whole 


expences above the coſts taxed of all the defendants (except the 


huſband) were decreed to be paid by the ſolicitor for the plaintiffs, 
the tranſaction being conſidered as a combination between the 


' huſband, the creditors, who Frying the bill, and the ſolicitor. 
to defraud the I Se 3” __ DING. Dundas v. 
Dutent. . 


® Diſputes between Cient 5 Solicitor. 2 


5 Rtorney ok not to take 5 bond fm his client for fer- 
8 


k vices, but if a client will give it him of his on accord, it 
is not actually void. 2 Atk. 26. June 1739. W almeſley v. Booth. 


2. Where an attorney is retained to appear, and does not, the 


5 19Vin 484 


court will puniſh him for it: and on the other ſide, the court will 


not ſuffer an attorney to be changed, without leave of Bis court. 
2 Ath. 27. Bid. 5 


3. The court will relieve a chent Re the extortion of . YT 


"attorney, Did. and will order his bill to be taxed, although he _ : 


a a mortgage to ſecure the payment-of it. Bid. a9. 


4. A clerk in court's lending a ſolicitor money to carry on 4 


cauſe ſhall neuer intitle the clerk. in court to detain the papers of 
dhe e a8 a N or N for me . ſo TIT to 


the 


——— — _ 
TY * b 8 e * 
7 > 4 . 
1 * | E 
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5 


- 
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1 . ; -Solielesr, 


a e neh, but we Gall deliver them up to the party, and: get. 


Bis money as he can. 2 Ath. 114. 1740. Gren v. Cocteril. 


Where a ſolicitor has been guilty of mal: practices, he may 
de degraded by applying to ſtrike him out of . roll-of folicitors, | 


24th. 173. 1741. Anon. „ e 


. 6. A ſolicitor makes an abſolute canyeyavce. to e of 
eee. 10080. from the plaintiff's wife, while the was parted from her 


"hats; ; the conſiderations expreſſed in the dee d are for ſervices 
* and favours ſhe wn; the bill is brought to ſet aſide the deed 


as obtained by fraud. Lord Hardwicke, on all the cireumſtances 
Ff the caſe, decreed the deed ſhould ſtand only as a ſccurity for 
"wy e's was juſtly due to. thee ene, 2 ne e en 


danderſon v. Glaſs. 5 b wy 3 
8575 court made an order vu Ha to a Maſter. the affidavit 
'# A plaintiff's own ſolicitor for abend 2 Att. 391. 1 746. 
Philips v. Philips. -- 4 = *% Fo RT, 
8: Where a ſolicitor has Leon negligent' in managing his elient's 


bubneſs, this court can grant an attachment againſt him; and the 


courts of law exereiſe the ſame JuriſdiQtion over uitornics. 3 Ati. 


5 | 1747. Hleyd v. Nangle, - 91 


9. A ſolicitor who was in diſburſe for his: eg was ordered 


to be paid out of a duty decreed to an adminiſtrator, and a lien 


upon it, before the bond · creditors of the deceaſed; nor can the 


miniſtrator controvert this rule, by inſiſting on applying the 


Alete in a courſe of adminiſtration. 3 All. 7200 | 799+; Turwin 


V. Gibſon. 
10. Bill by the executrix of an attorney, for mon ey due from 


2 defendant for buſineſs done by her huſband as his attorney, 


and to be paid what ſhould be found due on account, and ſtates 
the delivery of a bill by the plaintiff. Defendant demurred to the 
relief, and for cauſe ſhewed, that the remedy was at law, and that 


an act of parliament had pointed out a ſummary way, viz. ſtat. 


2 G. 2. c. 23: /. 28. Demutrer allowed. 3 All. 740. 1751. 


Parry v. Owen. « 


-*-: 11. Gift to an attorney. "her the ate: 366 over, without any 


— diſtreſs, not ſet aſide; otherwiſe if Sg he cauſe. | 2 £ 75 259. 


; "0 51. Oldbam v. Hand. DE 
2. Petition by a ſolicitor to 1 paid his bill ak caſts in coking 
out a commiſſion of lunacy out of the fund of the lunatic's eſtate, 


and not to be obliged to come under the commiſſion of bank- 


ruptey againſt him Who tbok out the commiſſion of lunacy, 
5 ee, 2 Ve 40%. 1751. Ex parte Pri. 


13. Solicitors bills are now ordered to be taxed upon the 


client's ſubmitting to pay what ſhall be found due, without bring». 
ing the money into court, as formerly. 2 Veſ. 451. 1752. Anon. 
14. A ſolicitor proſecuting to a decree has a lien on the eſtate 
© recovered in the hands g prog perſon recovering for his bill, but 
not in the n 25 hy 1 ot 102. Te} |  Borneſley Ve. 
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| plaintiff 


- Solleitor: | 


15 . E concemed i in ſuing out a fraudulent  com- 
miſſion of bankruptcy, ordered to pay coſts. 1 Ye 77 jun. 394. 
1791. Er parte Thorp. 

16. Where any part of a ſolicitor's bill relates to buſineſs done 


in this court, the whole may be taxed, although part of the buſi- 
neſs was for other perſons jointly with the perſons applying. 
3 Bro. Cha. Rep. 233. 1791. Margerum v. Sounderſon. 


17. Securities taken by an attorney from his client during the 


time of their connexion 2s ſuch for a preſent, the balances of ac- 
counts ſettled for money lent and laid out, coſts and buſineſs done, 
and the price of a horſe fold; void as to the preſent : and the 
fo ubmitting to pay what ſhould be actually due, the ac- 
counts were opened as to the whole; the horſe having been ſold 
ſoon after he was purchaſed from the attorney for à much leſs 


price than was ſtipulated, an inquiry was directed as to bis value. 
r meager 086- ae  1793- Newmas v. ; Payney a Fel. _ 


AO 8. C. 
15. Upon an 280 of bankruptcy by tying two months in priſon 5 


nt and ſeparate” commiſſions iſſued; the former being eſta- 


lied, the latter ſuperſeded ; the attorney employed by the banks 
rupt, and in fuſtaining the latter againſt the former has no lien 
on the papers delivered to him by the bankrupt after the * f 


1 g jun. 265. 1793. Ex parte Lee. 
| For more of Solicitor in . fee = MW. 22 * 


other N titles. 


N 


713. 1749 Laram v. Mertins. 
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THE ROY < a "dee in a my * ka bi is no 
* ſpecialty debt, for it mu id on its own force. 1 Ves. 
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n N ene. a Hein and order 
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| EY The Commencement. | eee, A 

| - „Wiss a ty e on exportation ty rice f 15 
6 3 before had been exported duty free; rice exported aſter * 
RR - a firſt day of the ſeſſion, but before the actual paſſing of the 29 

| | bill was held liable. Atterney-General v. Panter, 6 Bro. P. C. 55 3. . 

2. An annuity was granted by A. to B. on the 14th January a 

i 1977 during the ſeſſion of parliament. Four moriths er mardi an n 
| aQ paſſed, in the ſame ſeſſion, making all ſecurities for annuities bo 
| void, unleſs regiſtered 0ithin 20 days after the granting thereof; wad! 
| this annuity, not being regiſtered within 20 days, was held void. mn 

TE = de 4 Term Rep. 660. 8. P. Hall v. Whalley, 4 Term 150 

Dy 3-37 5 3-023. cries; That when the operation of an act . 

of parliament is not directed to commence from any time ſpecified em 

within it, the clerk of the parliament ſhall indorſe on it the day , 

on which it receives the royal aſſent, and that ds nn be the ng. 
W ena — 

Ss al 
C7: Ae (00 General Statutes. hst ſhall he td ſock” 198 

Sn — ee the Court in 2 555 Wee without 550 
8 pPleading. eee 008 


1. J71 is vo. ſettled . the, ſtatute 23 . 6. a8 to mheriff 

bonds be a public act or not, and therefore it is generally - 

8 out in pleading. A miſrecital is fatal where the party tied 

eine to eractne fs by the yort . Hr gail, Si Boice V 

Doug. 

25 5970 this act vt. held afterwards to be So A "ublic 4a 

1 56s taken notice « oy the . 1 Me Hanus Term 

* a Ps STE SES OTE „„ 


ie. gore 3 6. 6) ConftruRion of me ; 5 5 


1. No proceedings can = purſued under a epd 8 of on 8 
liament, although the act attached upon the eirtum- I nalty, 


ſtances of the caſe, and the proceedin „ Were begun [before the nalty 
„„ "IR * ſpecial. Ts 's _ LONG: Rep. I may i 
EE. oe | | 1 * K 1 


Statute 8 . 3. c. 3. V 9. 


mation. SBepman v. Herbert, 4 Term Rep. 109. 


Statütes. 


2. Ii is a generel rule that ſubſequent ſtatutes which add cu- 
mulative penalties, do not repeal the former ſtatutes. Therefore 
where by 48 Ed. 1. the ſtandard of filver was regulated, and 
other ſubſequent ſtatutes gddt penalties on deviating from it. 

| e ene the old ſtandard, 
and eſtabliſhed a new, with forfeiture on breach of it: the 6 G. 1. 


. 11. J. 1. revives the old-ſtandard-andeontinuesthe new penal- 


ties as affixed to the old ſtandard; and the 12 G. 2. recites the 


— 


tute 28 Ed. 1. is not repealed. Re v. Jacthſon, Cowp. 298. MERE 


3. The ſtatute 1 J. 1+ c. 22. gives certain ,penaltieg;3to be re- | 


corered (%. 46.) by action of debt in the courts at Wefminſler, 
and ect. 50. gives an indictment in the court of gaol delivery, . 
in the ſame caſe. The informer may ſuc in debt in the courts at 


Wiftminfter, notwithſtanding the 21 F. 1. c. 4, for that only re- 


ſtrains the proceedings on penal. ſtatutes in the ſuperior /courts, - 


where the informer might before then have ſued in the inferior 


as well as the ſuperior courts by action, bill, plaint, ſuit, or infor- 


179 


4. When the legiſlature 7 & 8 V. 3. c. 34. excepted the evi" 


* z 


dence of Quakers upon criminal caſes where their oath is neceſſaryj 
caſes technically criminal are meant—and their affirmation is evi- 


dence 7 „penal actions. Atcheſan v. Everitt, Cotup. 391. 
Fe 


here the pream ial ar 


ing part contains expreſs words, more large and general, it ſhall 
extend it beyond the preamble. Pattiſon v, Bankes,, Cope 543+ 


gillative explanation of the firſt, Jbid. . 


6. A recital of one ſtatute in the preamble of another, is a le- 


8 ” 


ble is ſpecial and particular, but the enaQ- 


I 
. 


7. A lord of a hundred or wapentale cannot grant a dep uta 


tion to a gamekeeper; fox the words lords of manors er other royal- 
ties, 22 C23 Car. 2. c. 25 · mean other royalties of the ſame pe- 
cies as manors; as honours, baronies, fees, c. and this is further 


newn by the ſubſequent acts in pari materia, which are tot be 


taken together and explain one another. . Ear] of Aylgſbury v. Par- 


de, Dougl. 30. . 


8. Whete by the terms of a bill for incloſing the waſtes of a 


manor, à certain portion was to be allotted to the lord, in lieu of 
his right and intereſt in the ſoil, and the reſt was to be allotted to 


the ſeveral tenants in fee, diſcharged from all cuſtomary tenures, 


Sc. a ſaving thauſe; refrving to the lord all ſeignories incident to 
the manor, and all rents, fines, ſervices, &c. and all other royalties © 
and manerial juriſdictions whatſoever, will not reſerve mines. un- 
der thoſe allotments, to the tenant Although it appear there-was 


2 ſubſiſting leaſe of thofe mines, at the time the act paſſed, granted 
| by the lord of the manor. Torunley v. Cißſon, 2 Term Rep. 701. 


9. Where a ſtatute has created an offence but annexed no pe- 
nalty, it js indictable as an offence, at common law; and if a pe- 
nalty is added by a ſeparate, ſubſtantive clauſe, the proſecutor 


may indict on the firſt clauſe, and need not ſue for the * 


„ 


5 : ; 4 


„ 


The Kg a bellt kanu. Tam Bey. 105. 5 . A Rugs 

2 Hurr 87212 | 

8 reamble cannot control. 6 IE ensdting part of 3 

| ſtatute, w 5 is expreſſed in clear and unambiguous” words ; but 

if any doubt ariſe on the words of the enaQing part, the pre · 
amble may be reſorted to, and compared with the reſt of the act, 

in order to collect and explain the 2 1 8 nd the legiſ- 

lature, _Creſpigny v. Wittenoom, 4 Term R 93 

11. The 7 C. 3. 4. 37. veſts lands ae rom the Thames 
in the amet, free from taxes; 3 ſubſequent land-tax bill, though 

containing general words, will not make them liable; for it could 
not be the intent of the legiſlature. to exempt from the land- tar 

only durin - "Wi one year, while the then exiſting land-tax-bilt Tm 

Mi 5 b N 1. e 4 L508 Ns 2. a; 5 
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= Via „ < Caſes W to o Stocks i in Companies, 


„Dir upon a denk- defexienth pray oyer of the ROTOR 
and then pleaded 7 G. 2. c. 28. ( An act to prevent the 
iam practice of ſtock· jobbing. ) and that the plaintiff and R. 
were jointly concerned in certain contracts, Oe. That the plaintiff, 
contrary to the ſtatute,” voluntarily gave to divers perſons large 
ſums of money, &c. amounting to 30000, &c. for compounding 
and making up differences, for not delivering ſtock, c. and for WM 
not performing contracts, &c. (followin 1 words of the act.) 65 
And that this bond was given 10 the Seltsdint for ſecuring the * 
ropayment of 1 1 ol, (being the moiety of the ſaid ſum of 3ooo!.) 2 
to the 1 by the ſaid R. On demurrer to this lea, the Ny. 
court of B. R. held it ill, and no defence, for this caſe is not 7 
within the act, being a bond merely for money lent to another to. WW 
| fulfil a agen. contract; and it is like the caſes where a ng 
Tallaq money to rr upon uſury, or to pay a gaming debt. 881 

eynoud and ' Recharaſon, 1 Blas. Naß. 623. 7 Burr. Vis: 


* MESS, 
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| 2069. A C. 25 
2. The perſon whoſe name is en in the Soutö Sea Com- 8 
bpany's books is with regard to them the proprietor, and they hare I + *. 
no Tight to inquire who the true ietor is, right, the truſt 2 8 0 
dees not appear. Stockdale v. The South Sea Atk. 141: def 
3. Stock is very often transferred by brokers wi ie prin- ſub 
s being mentioned, and My he may maintain an WI againſt W 6, 


il 
the perſon to whom the ſt 8 . 
R 


* | 


4. Upon PIO ma 
3 fortune was to be 
before marriage, in the purchaſe of land, to be ſettled to ſeveral 


of the phimiC ie was: 3 that 


[uſes,'-with.an expres 
chaſe could be found „1 


ſent ivy the teuft- 150 overnment funds or other good ſecurities. 


id out by the truſtees under a ſettlement 


oviſo, that the truſtees, till a proper pur- 
ould, by the huſband's. direction or con- 


The plaintiff's fortune lying dead, and no proper purchaſe offer - 


ing, 8500/. thereof was inveſted, by the direction of her father 


and ber buſhand, in the purchaſe of 70p0/. Sourh-Seo ſtock. This 
ſtock being greatly fallen, and the father and huſband apprehend- 


ing a greater fall, it was ſold by the ſurviving truſtee, and 13691. 
47. was loſt by the difference between buying and ſelling it. A_ 
| | bill being filed by the plaintiff, after her huſband's death, to have 


the benefit intended her from her portion; and her huſband's co- | 


venant in the ſettlement previous to her marriage; one queſtion 


was, on whom the loſs of the 1369. 55. ſhould fall. And Lord 


Chancellor Hardwicke was of opinion, that the loſs bad not hap- 


.pened from a diſpoſition of the truſt-money according to the 
terms of the truſt; for neither Saut h- Sea ſtock nor Bank ſtock are 
.conſidered as good ſecurity, becauſe they depend upon the manage- 


ment of their governors and directors, who may trade away the 


whole ſtock, and therefore they are ſubject to lofſes. That South- 


gen and Bank annuities are of a different conſideration ; becauſe - 
the directors have nothing to do with the principal, and are only 


to pay the diyidends and intereſt till government pays off the ca- 
pital. Neither does the word * funds” alter the caſe; for it 
muſt relate to ſuch funds as are undoubted ſecurity. 
the manner of making this deficiency good to the truſt eſtate, his 
lordſhip was of opinion that it muſt come out of the huſband's 


(eſtate, as it was done either with his concurrence or nee c 
ot | hap, nts v. eh e 3 _ __ 50 
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* TOA oedir need not be ſerved which is made on nes counſel | 


on both ſides. Moſeley 202. 1729.  Bambridge v. Caſtel. 


Hers 2. If a cauſe be adjourned for want of parties, though the 


"defendant be ſerved with the order; he mult be ſerved with a 
nr rin hear judgment. wee, rage 7 7 Knowles v. 


P42 


"> deb del ous: be ae on 2 ee committed at the 
[fu pe ans crown 88858 a if be once appears, you 
e | | * 


But as ta 


20 Vin 21. 


Suppoena. 
on-againſt him, but the Chancellor ning been one of 
ä 22 of oyer and ter miner, before whom the priſoner 
in this caſe had been tried, made an order upon the keeper of 
iNewgate to admit a perſon: to ſerve. the e with the ſub- 
; Punt. Moſeley, 437. 1929," Anon. = 
i | 1 4. Where infants are parties to a FRET Ui nd tia other fs. 
=_ „ eretes- them, ſo as they cannot be ſerved, a ſervice of the ſubpœna 
8 upon the mother is ſufficient, as ſhe is the-vatural n of che 
1 children. 2 th. 0. 1740. Smith v. Mapſball, 5 
| ES OW 4 "69 If the miniſter of a pariſh prevents an order ho the de. | 
; A . fendant's appearance being publiſhed, purſuant ta the 5 G..2. he 
V indictable for * PALATE A 2 _ 28505 1740. er F. 
| 5 5 5 . Martont. 74 „„ . „ 
—_ .. - . Though contemptyous e wes) polen of the her, 
Vp | And the perſon ſerying it ſeyerely beaten, yet as theſe facts were 
| proved anly by the oath of a ſingle witneſs, the court would not, 
in the firſt inſtance, order him to ſtand committed, but made a 
rule upon him to ſhew cauſe hre ſhould not ſtand nmel. 
3 Atk. 2190. 1745. Auen. 
. If a deſendant be ſerved, and n the return of the. writ, 
be inſtructs a clerk to ſearch. if any bill be filed, he wy prefer 
. | W 8 unleſs it be an injunction cauſes Hind, 7. 
EO 8. A ſubpoena may be made returnable, and ee on tbe ſame 
| | day it is ſealed. Hind. 80. 4 0 : 
29. If a ſpbpaena. be againſt knſhand and wiſe, rb SEA the 
_ *Þuſband is good ſervice on him and his wife, nol ſervice on the 
wiſe is good ſervice on tbe huſband, if the body of the ſubpoena 
übe left with her under ſeal at the huſband's place of abode, be- 
cauſe it is preſumed to be ſufficient notice to the other: but leay- 
e ing the label with the wife has oy doubted if good ſerpice op 
0 ar huſband. Hind. 844. 
= 10. A counterfeit ſubpena, does not oblige, and . 
= 15 it, if he knows it, miſbehaves- himſelf ; 3. and an, e 
will go againſt him. Hind. 86. 
11. If a defendant be a member of the hls BY 8 an 
office copy of the bill ſigned by the proper x clerk, or his de- 
puty, muſt accompany the writ, and may be ſerved perſonally; 
bar which is more convenient, and moſt uſual, by leaving the /ub- 
ena under ſeal, and a copy of the bill, at the defendant s dwel- 
*:liig-houſe,” or Place. pb: Selndenos” with one od {he "emily | 
7 "Hind. 37. 8 
12. In caſes where hes habe ee n es 
dethe ſeas vr otherwiſe abſconded, to v 1he (proceſs f the ccurt, 
the court may fia a flay ſor their appeatance under the 83 G. 2. 
. 25. and the deſendant not appearing the bill may be taken pro 
A cenfelſes but Lord Has dwicke | was of opinion 9 25 pot {uf- 
ficient to make an affidavit chat the party n as informed 
and belicued that the defendants withdrew bt d 54; ur to 


Aol oe. er. rl. eg. =" 


* N 2 N * þ PF + : 
— ©” ' us HH ©5 = _ 


3 


——— — — mer — . ——. . — ny Sy eg 
D = +) * 8 „ * b ; 5 5 4 25 > . 
3 4 - 3 J - 5; 2 5 N 1 } $4 4 45S . 1 5 
„ aa 0 eee wy gn me wm iow 2O0 M2... 


þ 


at 
— 
* 
. 


. 2 
8 1 — 


- avoid being ſerved with the proceſs of ihe court, but 1 ſt be ſet 
2 1 0 * hom aba patty gepobng was ſo ieee e . „ 


5 


n 1 „„ 183 


e of 10 13. The | fat. omits the caſe of a Jefetdantiwhbokes been cd. 
mer with a; ſubpena and neglects to enter his appearance, and avoids 
r of the proceſs of contempt.. Plaintiff in ſuch predicament is-left to 
ſub- the ordinary method of iſfuing proceſs to a ſequeſtration, and 

8 holding the lands ſequeſtered ; for the defendant. muſt have ap- 
fe. peared or been in cuſtody before a decree pra confeſſo. againſt him 
xna een be made; all that the court can do is to grant an injunQion 
the grounded upon ſuch ſequeſtration. Hind. go. 8 
. 13ᷣ34. Quere. Whether a ſubpana can regularly. be ferved out f 
de: che juriſdiction : and whether a Arier can be ſerved: ME 
„he foreign country. Hind. go . 
n v. 18. Defendant 9 abroad, 8 2 W Sum- 
Sg merton, two attarnics, to receive a ſubpoena for him, and to en Er 
£71, an appearance; plaintiff filed his bill, and applied to: Turton and 
vere Summerton to accept the ſulpæna and appear, which they refuſed 
not, to do, and the court would not compel Fs. Hind. Bros il. 
de a lings v. Loman. 1781. 
ted. 1086. Defendant lived at Epſom, and being a barriſter had cham⸗ 

| bers in the Temple, but had little or no buſineſs. A ſubpaena re- 

vrit, turnable immediately was moved for, upon an affidavit, ſtating that 
efcr the defendant's plage of abode was at Zp/om, but that he reſided 

29 in the Temple. Motion re fuſc d, as it did not 1 that his place 
ame of abode was in the Temple. Hind: Fo) FRE 

8 17. Defendant, who was a member of parliament, 8 a houſe ; 
the t Southampton, but no town reſidence, was ſerved with a ſubpend © 
the returnable immediately, in London, at a friend's houſe where he was 
eng upon a viſit. Nefendant moved to ſet a ſe queſtration aſide, which 
be- had been awarded for default of appearance, on the ground of 
cav- irregularity, he having no place of reſidence in town: motion re- Cx — 
e ON fuſed, as the court would not believe that a member of parlias LE 
11. ment, whoſe duty it was to attend during the ſeſſion, had no re- „555 
ever ſidence in town, and the reſidenee above ſtated was ſoGcient. 25 
nent Vadis Company v. Sir Thamas Rumbold, Hind. 22 

5 18. Defendant having a town reſidence and a country re 
,an WM fidence, à ſubpœna returnable. immediate was ſerved, by — 
de- the body under ſeal at her houſe. in town, ſhe being then at her 
lly ; country refidence above ten miles from town; the appeared gratit 
ſub- as in a town cauſe, and abtained a commiſſion to take her anſwer, 
wel- and ſix weeks' time to return it. Upon motion by plaintiff to ſet 
nily. aſide the order, Lord Thurvow ſaid, that her appearance gratis as 

71 in a town cauſe did not make Ray and refuſed the motion. Fark , 
ond of Leicefter v. F 1784. Hind. 40. 
um, 4 25 19. The 8 dying after ſervice of the 8 to bear 
R.. udgment, | whether. upon 3; bill of revivor a new ſulpæna to hear : 
pro 5 judgment is neceſſary. 5 Ve. jun. 305. 1800. Zyne v. Potter, 
„ "For more of 'Sibpens in general fee Bill of Revivor, Cofts, _ 7 : 
8 h 1 her Lv tree e 0 ets: th Nene Orders.” | 
e ſet "% 8 A e 13 n $546) kt 6h | 
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5 TC of "Chat = is a breach of the peace, and a man wha 
8 bas committed ſuch a contempt may be taken upon an attach- 
ment on a Sunday. 1 Ark. 58. 1749. Ex parie Whitchurch. 

2. Notice of a motion to be made on Monday, muſt be ſerved 


„„ at et ad no u . v. N HAN 5. | 
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20 Vin. 66. 0 Superſdeas, What at Thing w will be. a a Superſedes 


EE _ Writ of Error. 


2 Br 288 ; 


WO things. ate eee to et . 


4 


„ | T fedeas of execution, vis. the allowance, (i. e. the delivery 
| of the- hos to the clerk of the errors, and putting in bail. If the 


writ of error be allowed before judgment, the time for putting in 


' bait (four days) runs from the judgment; if after | judgment, 


| Falles the time of the allowance. a on v. agen, 1 . & 
8 _ ll. 8: 1 7 12 N 
32. — . AA welder error, on a zudgwent by vis dr zit, ig 
| ſo entirely a fuperſedeas to a ſubſequent writ of execution, and all 
| Proceedings grounded thereon againſt the bail, that all may be 
et aſide on motion. Vid. Barnes, 205. 209. 376. 1 Tm 75 e 
338. Writ of error, though ſued defore Judgment, is a 
 fedeas.. Morfoot v. Chivers, 1 Stra. 631." * © | 


. But it can have no fea till the eren hau Ggned, | 


51 1 


1 Term Rep. 279. © 


5 A writ of mor is e ee till allo wanc or notice ofit, 


Meriton:v. Steevens, Millet r Rep: 21. % h 


6. A writ of error, ſued out after final Judgment, and before 
execution executed, is a fuperſedeng of executien from the time of iu 


"ini __ mc as of: ſervice of * 
1 {OE Ko I rr. 


KO - 
— in 


x Eda of an 5nd of the court ; 


CC 


ticular day, before which a writ | 
that operates as a /{per/edeas to any proceedings againſt the bail, 


+ ! 8 4 5 
— . 7 Ke 
* 5 x "x. 4 
8 F 


| plaintiff mult take notice o 


þ __ 12 * 


/ 


= * 5 Y ; 1 
a . p 8 ; e 2 75 5 2 : by 7 
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0. Capron v. Archer, Willes's Rp. 1. Barnes, 205: 


ties themſelyes, or from the admiſhon of the attorney of the party 
who ſues out the writ of error, or from expreſſions equivalent to 


| an admiſſion, that it is brought for the mere purpoſe of delay, it 
is holden to be no ſepenſedeat. Vid. Cales v. Nl, a Tum Rep. 189, 


Mitchell v. Wheekr, 2 H. Black. 30. and Goodwin v. Hammond, 


there cited note (a). 3 Term Rep. 79. 4 Id. 436. 5 Bid. 66g. 
50 8. Error Was brought of a jud ment in the Mar ſbalſen court, 
and error in law aſſigned, and the judgment affirmed. Then 


a writ of error coram nobis: which the court ſaid could not be als 


lowed without leave, and therefore held it no /uperſedeas. Horne 


— 


v. Buſhell, 2 Stra. 949. 


* 


1% & Pull. 478. provided bail, when requiſite, be put in and 
| . perfected within four days after the allowance. . 
7. Where a writ of error is brought againſt good faith, or 
' where it manifeſtly appears, either fram the confeſſion of the par- 


9. When a ca. /a. is returnable __— the principal on - par- - | 


although the ca. /a, has not lain four days in the office before the 


* 


error is allowed and ſerved, 


allowance of the writ of error. Perry v. Campbell, 3 Term Rp. 
„ WO Fang | A oe 
; 10. If defendant, a priſoner, brings error, and puts in bail, he 


ſhall have ſuperſedeas ; for thoug writ of error ſhould be nun- 


| proſſed for want of tranſcribing, bail are liabe. 


ok his bail, and afterwards removed to the Fleet; without 


4 


giving any notice to the plaintiff, was charged in execution as a 
priſoner in the King's Bench, the court granted a ſupegſedeas, for 


the priſoner is not bound to give notice of his removal; but the 
e f u at his peril. Filtet v. Allen, 2 Stra. 


W 


1. The rule that a priſoner, who is once ſuperſedeable, always 
remains ſo, only holds fo long as he continues in the ſame cuſ- 


1. WHERE A priſoner, who had been ſ urrendered on diſcharge. 


tody, and under the fame: proceſs; ſo that if a priſoner on -meſns = 


proceſs were ſuperſedeable for any irregularity, he cannot take ad- 
vantage of that after he is charged in execution, if he had any: 
opportunity of applying on that ground before he was charged in 


Execution. Roſe v. Chri/ifield, 1 Term Rep. „ 


an affidavit thereof duly made and filed, (where the defendant is 
in cuſtody of the ſheriff, He.) or if the plaintiff. do not proceed to 
trial or final judgment, or cauſe the defendant to be charged in 

execution in due time, the defendant may be diſcharged out of 

cuſtody. by writ of /uper/edeas or otherwiſe, according to the courſe 

ol the court, on filing common bail by 4, or catering a common 
PG ed es vo | appearance 


3. If the declaration be not delivered againſt a priſoner, and 


— 


Z r upon” notice-given-to-the phintifre 
RL . "attorney good cauſe be ſhewn to the . e N. Hil. 26 G. 3. 
a And ſee R. E. 5 W. & M. N 3 RENT N. 2. way oy Sch. 


i. 5 12 5 
. e a e after judgment las _ pat in 
bail, aud applied to be nee on Juperſedeas, 00 which we 
granted. Barner, 499. * 5 F 4 5 EP 
n ns After the return of ther eee but whilſt 1 8 380 in 
the hands of the ſheriff of Landon, and before defendant was re- 
turned outlawed, the court made a rule, that a ſuperſedeas to the 
e ee ee be allowed, on Ur conan = rolts. 5 ede 
- [10807 e $ „ C 
ö a 4 1 ta 8 8 . 415 ke” 
© e 85 IT es by . 33 e . n ir 9 975 
7777! TTßddßd e ergy. 1 Ft 1 
. 
ji VMH¼ꝓꝓ.fdw T. 
: 
8 5 * 8 | 
| be FV 
1 „Ten 
Rs „ marked becauſe 1 08 was no afdarit e of the 


Huſband's circumſtances 28 a meaſure for bim to go by. Moſeley, 
191. 1729. Ex parte Lewis. 
5 2. But the eee ordered a gb to be marked with- 
_— ' _ put affidayit, only ypon inquiry of the huſpand's circumſtances 
mim the on or the wiſe, Me ofely, 198: 4728, Ex parie 
"IH Gibſon, - 3, ©: OR 
. One TE on Z's Aae 9 continued in 1 belton a year 
«without any freſh threatenin , oug zht to be e 3 5 Hau. Eo 
103. 1731. Ex parte Sir 2 54 Grofvencr,_, 32 
Y 


* woe ———— . 


: 4 The obtaining a fupplicauit does not juſtify a wife's > Ys 
Hons from her hyſband: for it is a ſecurity taken for her on ſup- 8 
2 that they axe to live 1 a ou $ oh I Ee TR ES; 
- A the "23+ $ 150 C 
A 8 . | p 
— — — "Ml 
TESLA 8 = 
55 SY oc 
3 TR 8 5 85 5 S ; 34 v8 8 n 
. | „ 
20 vin. . te 00 e ee dee, bak 55 =. 
NET Tee hes: 308 FF ** e * 
775 4 „ Ye B. are bound in bond jointly and · ſeverany to & he of 
AI may elect to ſue them jointly or ſeverally3 but he ſane | -£ 


| them 18928 he cannot as feverally, ” the LS at for ET 
. | uit is 


equity; an 


'rupt; though the legal 


— be pleaded in abatement ofthe others 927 Vun de,, : 


4 73 5. Ex parte Rowlandſon: . 


2. A releaſe to one obligor i is 2 rhlegls to bath,” in equity as f 


well as law. 1 Ath. 204. 1738. Bower v. Swadlin. 


3. But if there-be an aſſignment of the bond in truſt 8 
precedent. to. the. releaſe, though without conſideration, it will be 


2 material queſtion whether the obligee could releaſe, or whether 
it could operate to the releaſe, as he is truſtee-in the aſſignment, 
every man being en to be conuſant of a deed to m he 
48 a party. id. 

4. The plaintiffs were em dure 3 A Hudſon 


ee ö 


 miniſtration-bond to the commiflary of Tort, who exhibited an 


inventary there of the r wee, FeQs ; the defendant, Benſon, 
being a creditor by bond of the inteſtate in the penalty of 600. 
brought an action agaipſt the adminiſtratrix, who pleaded ſhe had 


no aſſets ultra 54/. Benſon, not ſatisſied with the inventory, pro- 
cured the commiſfity to aſſign to him the adminiſtration- bond, 


and brought three actions on it; oue againſt her, and one againſt 


each of the ſureties, and aſſigned for breach of the bond; that 

Mrs. Hudſen had not exhibited a true inventory; no defence, and 
judgment by default; the adminiſtratrix and the ſureties are 
bound by the verdict, and no excuſe, it was without defence; 
che verdict ordered to ſtand 28 a ſecurity for ſo much as the ae- 


eount to be taken on the inyentory thould fall ſhort to ſatisfy the 
3 and intereſt on the bond. ; 15 All. 246. 1746. ken. 
fide v. Benſon. ; 


5. Thou mw 2 bond be joint only; both 11 are bound 3 in 
106. 1750. Biſhop v. Churth., 


ſo of a ſurety, if that equity; is not rebutted. 279. 


6. One obligor in a Hor. boad dies, the other — 28 bank- 


both heir and executor of the deceaſed, but the real eſtate comes 


EI only i in default of perfonal” afſers, 2 Fe 371 f 1 i * | 


1 Burch. 
7. Principal gat ſurety on a note Ws by inflalivgats ; prin- 
cout is diſcharged under the Inſolvent Debtors' Act, after one 


payment was. become due. Bill by creditors, and decree againſt 
_ the-ſurety, and he to haye ſatisfaction over againſt the aflers of 


ien is gone, if there be no partiality or 
| colluſion by the obligee, equity will ſet up his demand againſt 


the principal for what was due for the firſt payment, and the 


common decree for J over for the other payments. 
a 


Ambl. 61. | Trin. 4 745 mel O'Carrell's cafe. 


8. A creditor giving the principal debtor further time for pay: 
| ment 5 the 0 2 Bro. Cha. Nag. 8 79. 1708. Ni your 
. e 1 = 
9. Obligee in 2 bond with. -a ſurety, ,withonr communication FOR: 
with the ſurety, takes notes from the principal and gives further 


| Rs; ſurety reden 42. feln $406 Ae 17965 


Kees, v: Be OY) Tx” V2 1% 749 x 514) B T3443 Yer 


| Ste To asd 895975 3 wy 50s 1:65 off 10. Credit N 


| n 


e en 


Wing co-obliger. - 3 V/ fun. 231. 1796. Maitland v. Adair. 


12. A ſurety to the Indig Company diſcharged by payment 


=_ pf a balance to the principal, under an erroneous ſettlement by 
Atme officernof the company without their authority or knowledge: 
„ the Eaft India Ci ompany havi compelled payment from a ſurety 
nn Jude by their | pres over him, as one of their ſervants, with- 
gut an accaunt o 
1 8 vent, ) and otherwiſe under harſh circumſtances, he was reſtored 
„„ the fame fituation by a decree for the repayment with intereſt 
> future ſuit by the company he 1 


N 255 nne. ow v. . _ 


x 2 W. 
"2 


= 


orig ©), Sauer. How far relieved in | Equity, Po 


N 


1 1 and 1. were ee in a ial os E. a 7 "Fon 
| * only; the obligee agrees with H. to take four notes 
drawn by different perſons, and payable at future days, in lieu of 

the hond; but compelled H. to ſign an agree ent in his own 
nme, and in the names of V. and E. to pay the "deficiency, if 
tte notes ſhould not produce the Whole Ee and intereſt on 
_ >the bond; before the notes became due H. and F. were bank 


_ rupts: the obligee having received only Jol. on the notes, brings 


his bill for the reſidue of the ptineipal and intereſt againſt E. as 

8 3 co-obligor.. The court held that the plaintiff was not entitled 

V relief againſt E. 3 At. 91. 1744. Sli v. Huey. 

e 2. Joint bond held ſeveral againſt creditors in the adminiſtra- 

tion of aſſets. 3/Ve/. jun. $73- Jau. 1798. Burnv. Burn. 
235 Es Tous! hot N in e . 28. | 


. 4 Pe 


vie dne, 60 


cover his Debt. e 


1 110 HERE : 4 joint obligor dies, his . thal l be | 
2 charged pari paſſ# with the ſurviving obligor in the pay- 5 


1 b the n 1 Ath. go. 1739. Primroſe v. Bromley, 


off the debt, he is entitled to have an aſſignment of the ſecurity 

to enable him to obtain ſatisfaction for what he has = above 

"ys own ſhare, 1 th. I 135. 1744. 12 2 ww 4 
SHE 4 had 0 | 3. An 


- + 3 agrees to lay execution 3. the ſurety is di- 


1 — his bond” in g vil zs not a releaſe but a le 
gacys and boving lapſed; ho mga remains in force againſt a ſur. 


EN againſt the principal, (though ſol- 


ould be held liable; 3 the court 
| e not, upon circumſtances, give Indian intereſt. 55 "#4 255 
5 | 


n 7 eme how; to. enable him to. wha 


2. Where there is a principal and ſurety, and the ſurety pays 


2 


. 


” * *\ » 
as 25 4 A * 


- : 7 
2 2 
> — 2 


= * * 
— by 2 4 8 * * . 


% Ai gn ept of the bond by be oe W unde 


e 1 Fef. 339. 1749. < N b 

mon v. Stone. | oat 

Co-obligee, unlefs paid, is not compellable to lend his name 

wl the furvivor, 2 Ye: 372. 1751. 3 v. CB. 

. Though the obligation and penalty de gone, the 1 

| is confidered as an agreement to pay. hid. „ 
5. IF one obligor pays, and ſues the other at law i in then 

0 of the obligee, payment may be pleaded ; but not payment wy a 

pL bart mer: is the repreſentative 2 decealed obiger in che join 

„ * . under the bankruptcy: of his principal, as 

| to all recovered againſt him, and his coſts; ew ring. a Taping: 

2 8 rv 302. 1793. Ex parte Mill.. 

8. Any act of the obligee that may 1 1 2 ſurety is laid hold 

; of in his ayour. 3 Ye. jun. 573- 1798. Burn v. Burn. 


ee 12. * 6 fee r 3 


| 85 
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LIE un o of the =Y he rote. OO" 

5 2 1-4 vous + 93 4 1 i 
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0 Lic MY and. againſt whom, ad 15 A vin 107. 
| 4 Caſk es. TER” n 125 e A i 


„WII! e — to i funk that 0 will 
burn his houſe, or do him a corporal hurt, or that he 
will procure others to do him ſuch miſchief, he may demand'the 
' ſurety of the peace againſt ſuch perſon. 1 "Hawk. 127. 80, c 
cording to the better Ci. if he be threatened to de 2 1 
ſoned. Bid. N 

2. But ſurety of the peace hall n6t by granted to a hits: 


cuauſe he is afraid that ho perſon will do harm to his ſervants "= 
| cattle, Lamb, 83. A 


3. It hath however been ſaid'that a ſurety of the $I 
E N one who threatens to hurt his his wife or child. 
Dat. 2 a 
HP A wiſe may demand ſurety of the pence againſt her huſband, 
. threatening to beat her outrageouſly ; ſo alſo a huſband. may have 

it againſt his wife. Stra. 1207, Rex v. An. Rob. CEE # Fw | 
* . * e £ Burr. . e 
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I „„ e | j 
A Surety ot the bat, 
| bat Ih Me e e 4 Bog ; 5 vb) ATA ©9027, ſta 
. 1 35 35 1 a 1 1 97 
| (1 * How Sdieines and b 9 nd a1 ani hm IN | fto 
I | ani ay Soto wrongfully: obtaining 3 „„ 
5 „J Gcker of the peace muſt be verified BAY is 55 „ 
1 exhibitant; therefore the affirmation. of a Quaker i is not ſuf. e 
85 Seieat. | as v. ag 1 Stra. 527. Sea vide Atcheſon v. Everitt, | 55 
. 25 peer or peereſe cannot be bound over in any other place ; = 
than the court of BEE Bench or Chancery. 4 Comm. 25 1 x - HY 
Z 3. The court ot permit the truth of the allegati on a to be tel 
b i ie by the defendant, but will order ſecurity to be taken hin 
7 immediately, if no objections arife ak the fate of the articles = be 
| 5 themſelves. Sera. 12022 4 ud 
: 44. But if on application for the alliſtänce of the cout to enforce | tho 
V | the ſubſequent proceſs the articles ſhould manifeſtly appear, from the 
=. eorroborating affidavit of the defendant, to have been a malicitus, = 
„  _ voluntary, and groſs perjury, the court will reſiſt the application 5 
and commit the offender.. 

Articles of the peace ought to 9 5 exhibited i in the neigh- | 1 
os bourhood, that the ſecurity may be given there. he court, 453 
FF} therefore, would not receive. articles of the peace, where the par- 711 | P 
a ties lived at a diſtance in the countfy, becauſe no previous ap- 2 
4 plication had been made to A Juſtice i in the neighbourhood. Ren If | 175 
: v. White, 2 Burr. 780. 788 ; | - in 
. nd if the court do receive them, the ſecondary may indorſe 5 
- - = the affachment in the ſom” required, and order 4 Jallite to tale . pt 
. the ſecure * * 1 N | wo 
| . 8 7; els ina 3 ce 25 . 3 e e ee 3 {SDN : # — 
„ Suſpicion, | 0 

a0 vis. e. 00 wur is js god © Cave of £ Suſpcon to dan 5 Ie 
1. Tg common 1 of the country. is ſuch a esd of . * 

pirion as will juſtify an arreſt. But it ſeems chat ix ought to : 

ar upon evidence in an action brought for ſuch an arreſt that wei 
| ſued: fame had ſome probable ground. 3 Hawk: 161. Vue the the 
cafe of Ledwick v. Catobpole, Cald, Caf 291. in which it was de- on 
cided that a conſtable or other peace officer may juſtify an arreſt + wh 
for felony on probable evidence that a felony has been ab e com- 45 «139 
| mitted, although no poſitive charge be made. . - that 
f 2. It appears to be decided by the caſc of Seats: pars = cut 
ebert, of anden * trial in Os Term 20 G. 3. that 


ſtables and their alſiſtants are a in arreſting a man upon a2 


given charge of felony although the goods charged to have been 
ſtolen are not found by them upon the ſearch warrant, and the 
joary find that no felony was committed. The ſtrict rule of law, 
That if a felony has actually been committed, any man, upon 
4 reaſonable probable grounds of ſuſpicion, may juſtify appre- 
, hending the ſuſpected perſon to carry him before a magiſtrate, - 
« but that if no felony has. been committed, the apprehenſion of 
« 2 perſon cannot be juſtified: by any body, was conſidered as 
inconvenient and narrow, becauſe if a man charge another with 
felony, and require an. officer to take him into cuſtady and 2 8 
him before a magiſtrate, it muſt be moſt miſchievous that the of- 
ficer ſhould be bound firſt to try, and on his. peril; exerciſe his 
judgment on the truth of the charge. He that makes the charge 
ſhould alone be anſwerable. The officer does his duty in carrying 
the accuſed before a magiſtrate, who is authoriſed to examine, 
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| PREVIOUSLY. to the ſtatute 24 C. 2. .c. 44. whoſoever mould 
++ juſtify the arreſt of an innocent perſon; by reaſon of ſuch ſul... 
Prins mult not only have ſhewn that he ſuſpeCted the 775 5 
himſelf, but muſt alſo 3 ſet forth the cauſe which induced him 
to have ſuch a ſuſpicion, that he might appear to the court to 
have had à ſufficient, ground for his proceeding. But by that 


ire the ſpecial matter in evidence. 
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1. PREMISES were let at 120/. per annum, but by improve- 
; ments were of more value; and ſince theſe. improvements 
_ were:taxed/at 1 fol. per annum. The tenant would have deducted 
the whole land tax, but the court held that the landlord ſhould 


only allow the wee which 1 204%. bears to 150/, upon the 


2. The ſalary of an extiſeman was held liable to taxation in 
- that county where he lives and keeps his books, although he exe- 


cute his duty in other counties alſo. Purret v. Weeks, Stra. 417. 
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ſtatute officers are fiow admitted to plead the general ifſue, and ta 
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+ 4s Houſes built on. | land e from " 8 


8 G. 3. c. 37. which veſts thoſe lands in the 


free from taxes, are not liable to be aſſeſſed to the land-tax im- 
3 27 G. 3. though fuch latter a@ is IT Eons 


EAA CARERS: | 


- 0. ) Collogors. Their Power, * nos pie 2 


for Miſdemeanors, „ 
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the Admiralty Court of Quebec, but reverſed at Hali ifax, 


| and an action of treſpaſs brought by the owner ; the captor pro- 
duced a certificate of probable cauſe, given after the action 


brought; and held good. Sullivan v. Montague, Dougl. 106. 


2. A revenue officer ſeized goods as forfeited, which were not 
| liable to ſeizure, and took money of the owner to releaſe them. 
The owner was allowed to recover this money from the officer; 
and a month's notice, under the 23 G. 3. c. 70: J. 30. was held 
not neceflary. Irving v. Wilſon, 4 Term Rep. 485. 
9-28 G. 3. c. 37. / 24. If any information ſhall be brought 
I to trial on account "the ſeizure of any goods as forfeited by any 
act relating to the cuſtoms or exciſe, and it ſhall appear to he h 
judge that there was a probable cauſe” of ſeizure, he ſhall certify 


te ſame on the record, and on fuch caſe the claimant ſhall not 


haye any coſts of ſuit, nor ſhall the ſeizor be liable to any action 
on account thereof; and if an action is brought againſt a 5 fr perſon _ 
for ſuch ſeizure, and the Judge on the trial thereof ſha | 
| that there was a probable cau 


4. Se. 25. No writ ſhall be ſued out nor proceſs ſerved upo 
any officer of the cuſtoms or exciſe, or their aſſiſtants, ee a 


 _ thing done in execution of their duty, until a month after notice 1 
._ thereof in writing. : 
5. Se, 26. The ſaid officers or their aſſiſtants, to whom ſuch no- 


tice ſhall be given, may, within a month thereafter tender amends | 
to the party, or, if not accepted, plead ſuch tender in bar of the 


Action; and if ſuch tender ſhall found. * by che + 


the defendant ſhall have a vetdict. 


6. Se. 27. In ſuch action the plaintiff ſhall not produce at the 


trial any evidence not contained in the notice, nor hall recover, 
unlefs he prove himſelf to have given ſuch notice. 


7. 88. 28. In cafe ſuch officer, &c. ſhall negle& to tender 


' amends, or ſhall have tendered infufficient amends, he may, at 
any time before iſſue joined, pay” ny! fun he Gall i into 
court. | 
9. Se. 23. Addons againſt officers, E. be thing dove in 
execution of their office, muſt be commenced in three months; 
and laid in the county whers the fats took place. The defendant | 
may plead the general ifſue, and give the pecial matter in evi- 

| dence; and if he has a — ſhall 97 ene colts. 


| e for ſuch ſcizure, the plaintiff ſhall 
not be entitled to more than 2d. damages, and no coſts of ſuit. 
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into Execution againſt the Iſſue. 


* EN AN in tan bens a act of parliament enabling! him to 


1 charge the eſtate; the rights of the remainder. men were not 
excepted in.the ſaving clauſe; yet held Fm anne e 
697» Wh 1771. N v. Kare. 3 


Font; 


Tail, in what Caſes. I 


4 Gnu © Creditors velleved: et the Ive i in 25Vin. 252. 


L 5 . in tall, . to B. in tail, join in a mort⸗ 


gage, and bound to raiſe money: after the death of A. 
ns cannot come upon B.'s remainder = caſe of 4. 
blen eſtate. 179 251. 1749. Robinſon v. ( Gee. | 

2. A. tenant in tail, | ſubject to an incumbrance, ſuffers a re- 
covery. of part, ſells part, and exchanges part of the eſtate; the 
land taken in exchange is not ſubject to a contribution of the in- 
eambrance, the whole of which mult be borne by the remainder, 
1 Fel. 261. 1749. Kirkham v. Smith. 

Tenant in tail, but reſtrajned. by act of parliament from 
Wa, A e pays off portions charged on the eſtate, 


without taking an aſſignment, he ſhall be a creditor for the ſums 


pas which all be raiſed for his 5 2 Bro. Cha. 


— m ME „ 
4 1 1 62 te Fey 
Time. |. 1010 i Caſes the Day Ghall LEE — 
1 5 ER a4 1 855 erclgſive. 
e enge lives, 3 3 che FELT 5 | xy 


+..the date Wore Reſolved per cur. that this is a freehold. 
and therefor 3 eee | 
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5 co 5 1 fy Day. How fo be computed. 


«IE 


1. Ener MENT. The leffor of the a: claimed by 1 
from his anceſtor, who died on the iſt day of January 

3 279. The demiſe was laid in the declaration on the ſame 1ſt of 
January, to hold from 3¹ſt December then laſt paſt. It was con- 
_ tended, that as the anceſtor was alive at five iv the morning, and 
the law admits of 0 fraction of a day, in fiction of law he was 
alive the whole day, and ſo the leſſor of the plaintiff's title did 


not acerue until the beginning of the next day. But per tot. cur. 


If my anceſtor die at fe in the morning, I enter at ſix, and,make 


a leaſe at ſeven, it is good; for fiftio juris neminem N debet. 
Koe er dem. Wrangham v. Herſey, 3 ill. OE 


2. Vide Rex v. Adderley, 3 446. "Pot (C) pl. 3. 
3. Treſpaſs for ſeizing, &'c. a quantity of tobacco. Plea 8 


guilty. The defendants were exciſe officers, and 23 C. 3. c. 70. 
_ enaQts, 4 That no writ ſhall be ſued out againſt any perſon 


aAing in the execution of that ſtatute until one calendar month next 


After notice in writing ſhall” have been delivered to him. The 
notice was ſerved on the defendants 28th April, and the writ ſued 


out 28th of May. It was jobjected at the trial, that the writ was 
ſued out a day too ſoon, and Gould J. being of that opinion, non · 
ſuited the plaintiff. But B. R. ſet it afide, becauſe where compu · 
tation of time is to be made from an act done, the day on which 


dhe act is done, is to be included in Js > * 10 5 


v. Ban ene 3 e 1 8 55 


20Vim. 2oVin. 271, © Month. How the Month thall be cone, | 


. PHE DS. was to deliver lock one month after; the 
tender was according to the calendar month. But Pratt 
C. J. ruled it muſt be a funar month, though many witneſſes 
were called to proye the courſe of the alley to be, to reckon ace 
| cording to calendar months. Jocelyn v. Hawkins, 1 Stra. 446. 

2. Debt on bond. The defendant pleaded, that the money Was 


| lent from 24th Auguft to 24th May; and on evidence it appeared 


* Sram — D 


the bargain was for nine months. It was objected pro quer. to 


be a auſe months muſt be taken to be lunar, and 
then it does not come ſo far as the 24th May. But Gilbert C. B. 
- thoupht-it well enough, the general underſtanding being calendar 


= in caſes of this nature. "TN uf v. 7 Be TOY Proflon, l Sera. 


652. 


on the 29th day after, plaintiff ſigned judgment; Motion to ſet 
aſide the judgment as irregular, becauſe the order ſhall be con- 
| firued-to extend to a. calendar month as - moſt beneficial to the 


party. But by Lord Mansfield C. J. a month in law is always a 
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Cime. 


temporal caſes we go by lunar months; in eccleſiaſtical by ſolar. 
; TO. v. Linfield, r Black... Rep. 450. 3 Burr. 1455. S. C. 


os RY except in quare impedit (a). And by Deniſen FE "I al (a) Wars 


Becauſe it ” 
ifeſt 
from the © 


words of 23 Ed. . c. 5 that by fix months half a year is there meant. 


4 "vs 26 0. 2. 6. 39 a. % No ſheriff ſhall be liable to be 


6 ellled* upon to 1 0 a return of any writ or proceſs un- : 


4 lefs he be required to do ſo within ſix months after the ex- 


44 piration of his office.” This means fix lunar months after the 
expiration. of his office, and the day on which he goes out a9 of. 
fee is to be reckoned as part vr =_ 0p 7 * W v. Ad. 
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„Tr 3 the King's 1 cannot bo how b 1 
ſcription without. a good conſideration be alleged, 25 it is. 


to deprive the ſubject of his common right and inheritance, to 


296. 


paſs through the king's highway, which right of paſſage was be- 
fore all preſcriptions. But toll traverſe, or for going through a 
man's private land, may be preſcribed for without any conſidera- 
tion. Per Lord Caniden bed in Truman v. an, * Wi 55 


2. Afumpfit for tolls: Plea, the” gene ine. The jury find a. 


- ſpecial yerdi&; that the liberty of paſſing over the ſoil, and the tak- 
ing of toll for and in conſideration of fuch paſſage were both imme - 


morial, and that the ſoil and the tolls were before the time of 


dae there 22. . . * 8 . 


legal memory in the hands of tlie crown, though ſevered ſince, 
and that the place for paſſing over which the toll i is claimed has 
been from time immemorial a public bighway, and repaired br 
the inhabitants of the county. This is a toll fraver/e; for the 
claim of toll being ſtated to be co-eval with the right of paſſage, 
it my be a 3 the wy "uf the ſoil was OD 3 


— 


- 7 Nn - 
ina. 0 
4 


they. have the benefit of it, and if they land their goods elſewhere, 
they land them upon the. Lange 5 pe rroperty. "Gotteh * 


govis. 3 RES 


Col TY 


© Toll 1 due; i in what Caſes 2-8 bey. 


In. FEI the plaintiffs ene upon a right by preſerip- - 


tion to have and reccive a certain toll upon exportation 


© corn and grain from their port of G. T. to parts beyond ſea, and 


that the defendant exported certain quanties of corn, c. with- 


bout paying the toll. Demurrer and cauſe aſſigned, that the 
Fadi ts | 
Corporation perform, or are bound to perform to the public, or 
- | any cauſt er confideration upon which their pretended-preſcription : 
is founded, = for The plaintiff for the making of a port , 


ve not ſhewn or alleged, any bent, which the ſaid 


is itſelf a confederation and as it may never requite repair, it is 


not neceſſary to ſhe w it Mayor of Yarmouth v. Eaton, 3 Burr. 
2402. And The Corporation of Aug, v. Trinlet, Tr. 32, 33 G. 2. 


there cited, B. 1405. 


2. A preſcription as lord of the manor for toll of all goods | 

landed 4vithin the manor, in conſideration of repairing a wharf 
within the manor; not confining it to the wharf. Held good 
EY _ motion in arreſt of Judgment after verdict for the plaintiff; 


for every body that pays has à benefit. If they go-to the wharf 


Smith, Cowp. 47- 
3- In treſpaſs, Defendant juſtifies a diſtreſs for toll, aud ſets 


| forth 2 cuſtom in D. to hold à fair on St. Hug. day, and take wo 

and that 2 liz. reciting this, had granted them two new fairs, 
evith all- profits, commodities,  emo/uments, liberties, and free cuſtoms, - 
A hujus modi ferias pentiuen. On demurrer the juſtification was 

Held ill; for toll is not of common right, and therefore not within 

- the words of reference ; and being new fairs, upon which no toll 

bs e. by expreſs words, the cuſtom: can fan. to at 


ty IS 


e ee, %%% ᷑ 21 


Wk Remedy. | 


CA indeitaturaſſungſt for tolls, held good von 9000 
A ggg Servard v. Baker, 1 Ter Rep. 616. 
2. Where the vendor of corn took a chamber for the purpoſe 


| of keeping his corn in a town in the market of which toll was 


due, and on a market day fhews'a ſample of bis corn kept there 


to a cuſtomer, who agrees for a certain quantity, to be delivered | 

within a month, at his mill, which is ten miles off the town, and 

afterwards, on a market day, the corn is ſept merely through the 

market om its way to the mill ; a diſtreſs cannot be taken for the 

toll of this corn ſo ſold, for on the day of the treſpaſs complained ' 
| of, it — not at brought within A: an to 2 2 in the 9 9 1 | 
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0 I this male of ale is a | fad upon toll. che . is r 
ſpecial action on the caſe. Blaley v. Dinſaale, Cowp. 661. _ 
3. Upon this laſt point ſee alſo the opinion of Lord a. 
0 WW in 8 v. N 4 apes. Go 


(K) Writ ind Declaration. Good or not. a= 


3 ill ont lie on the wilt ds 3 nn 


lonio until the plaintiff's goods are diſtrained A for the toll. 


1 Sc. of m Regit v. The Mayer, &c. of London in error from 
. SE 6 ep. 130. Vide 1 Hel. N in CB. and. 


5 The plaintiff declared upon a preſcription to take toll in ſpecie | 5 


e goods [old in a market. This is ſupported by evidence of a right 
to toll for goods brought into the market and there fold ; without 
_ ſhewing any right to toll for goods ſold in the market (as by ſample,) 


- vithout. being brought there; for the expreſſion, 5 ſale in 4 
mar let, imports that the goods ſold are brought-into the Gn | 


and ready to be delivered to the purchaſer. And the claim of a 
toll in ſpecie out of goods ſold, neceſſarily implies, that the com- 
modity i in reſpect to which the toll ne, is 2 into he 
s a * Bart. v. . 4 Term * TOE 


= Pleadings, | 


1 for hopping plujne; ntfs Ano 3 W <Poa and 
carrying away one pair of his iron gear. Defendant juſ- 
tifies the taking as a diſtreſs under a preſcription for toll of and 
for every cart and waggon coming from out of any other lord- 
ſhip or manor, and paſſing over any part of the manor of Gainſs 
b, in conſideration of repairing divers and many fireets be». 
longing to the ſaid town or borough, &c, This plea is ill, for the 
waggon might be paſſing over ſome ſtreet not repaired- by the de- 
fendant when the diſtreſs was taken, and the toll being demanded 
of the ſubject in the king's highway for paſſing there, the ſubje& 
ought to have a benefit (i. e. in paſſing over _ highways) * 6 for | 


— 


| paying it. h v. e 2 Wiki 296 
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— r (B) What's is an i fig a Tra ide 


„ DET on 5 Elia. c. 4. 8. ls the trade of a brewer 
without having ſerved an apprenticeſhip. A ſpecial ver 


> } 
— 


3 
2 


4a found that. the: wage and one C. were partners durin 


% $4 


25 Ts an action upon this ſtatute it 3 —.— the defendant was 


. only a journeyman: Lord Mansfield C. J. nonſuited the plaintiff; 


and on a motion for a new trial, the court were of opinion that 


the defendant did not exerciſe the trade within the meaning of the 

act; for it meant to prevent the maſter from ſetring up the trade, 

being ungunliſted for it, or employing unquali ified perſons; but it was 

not intended to give a penalty againſt the 97g; re Wenk 
Beach gui tam v. Turner, 4 Burr. 2449. 

3. By 17 G. 3. c. 33. Dyers in Midalhſer, Eſen, Rar; 5am 


Kent, may W r Who 195 not e e S | 


tice ſhips. Gab | 2 „„ 
+ hed IT G. FI el 85. So may all hatters, 1 on o 1.2 5 
5 224, <O Sevi. What is a Service "DYE 
ER - 


1. \N a caſe. ed For the 3 e by Aldi B. they 
were unanimouſly of opinion, that exercifirlg a trade ſeven 


* Sho any profecution with effect, was a ſufficient qua- 


cation. Waller qui iam, v. Hatton, 1 Black. Rep. by.” 


2. A man may exerciſe as many trades as he has worked at or 


| ferred! to years. French ow tam v. 1 5 B. 2 TP 168, 


within ate 5 Ee. 8. 4: 5 
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5 0 ) In what Caſes . giren in Rehrisi, of rere 20 Vis. 324. 
Trade are good. 


„Drsr es on 1 55 2500 The condition, 6 Bo ecliing (that | 

| in conſideration that A. would take B. as an aſſiſtant in 
| his buſineſs as a ſurgeon for ſo long time as it ſhould pleaſe l. 

B. had agreed not to practiſe on his own account for 14 years 
| within ro miles of the place where A. then lived,) was that B. _ 
would not exerciſe the buſineſs; Sec. within that diſtance, Se. 

This bond is good in law. Davir v. Maſon, 5 Term Rep. 118. 

2. 80 articles not to ſet up the trade taught within the bills of 
Ws mortality, on the e of WF held | good. FIRE v. e 225 2 
5 temp. Hard. 53. . 6 


Rik Tndiments or Informations, | as 10 = hs n0Vie. 337: 
Trades. 128 Feb Y 


5 „AN gas on ; El. c. 4. which: eee it 3 A nods 
uſed at that time in Great Britain inſtead of , . wu - 

: Altea upon motion. Rex v. Hatch. Nes v. Pariſh, 8 P. „ 

I Stra. 552. | EE 8 

2. An indictment for exerciſing the trade of » alter, held ell, | 
though not mentioned in 5 Eliz. e. 4. But the indictment was 
quaſhed for the fault mentioned in the laſt caſe. Rex v. Laiter, 

5 2 Sira, 788. ; 

- — An information qui tam for exercifing the cls or hor . 
dat the pariſs of S., 5 is good, for it is not neceſſary by the act that c 
it ſhould de laid in à city, market town, or OR _ | 
5 ny 91 tam v. Cobus, 1 Burr. 366. © F 

. Is Indictment on this ſtatute 9 a tanner needs not aver 
5 Ei the want of other qualifications, which by /ub/equent ſtatutes en- 
» title perſons to exerciſe that trade without apprenticeſhip ; but 
uch other qualification muſt be ſhewn by defendant, either by 
| PR or in evidence. Rex v. Pemberton, 2 Burr. 1035. : 
. F. Information gui tam on 5 Eliz. brought in the court of 
4 5 Py ſeſſions in London, for exerciſing the trade of a tallow 
| Chandler, not having ſerved an apprenticeſhip. It was removed 
by e certiorari into B. R. and defendant found guilty. On a mo- 
tion in arreſt of judgment for want of juriſdiction in the ſeſſions, 


—_— ww 1 >. +. <5 
bd 3 TR Ns" we 7 » 
| . 


J _ * the court of B. R. wüs of opinion that they had juriſdiction, and F 

: : * the "ep N We Lai v. TOs 2 285 22 0. 30 PE 
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Ps . . br . th: EV INS to d and Bates. Fi 
1. FORD. Marfield faid he 8 of no caſes that prohibit even 3 
n ſabject from trading with the enemy except two one in | 1 
| ; 2 Roll. NON 173. the other a note given him by Lord Hardwicke fon 
bo of a referenceto all the judges in King William's time, who were od 
| unanimouſly of opinion that carryiug corn to the enemy in time | 408 
of war was a miſdemeanour at common law. "RA v. . 7: 7225 
1 Term Rep. 84. . | „ 
2. By the maritime law, trading with an enemy "Is cauſe of | . 
Ss conſiſcation in a ſubject, provided you take him in ae act 1 but = 
/ 1 it does not extend to a neutral veſſel. Id. ib. 1 1 1 


3. A trade is not tranſmiſſible; it is put an end to 5 the nach | 
of the trader. Per Lord Longhi, C. J. in Barker v. Parker, . 
1 Term Rep. 205, 
5 'Though it is true that aQs of parliament relating. to trade 
n general are public acts, yet a ſtatute which relates only to a 
= >. certain trade is à private one. Therefore the court cannot take | 
notice of any part of it but what is ſet forth. Per Buller J. in 
__ Rirk v. Howill, 1 Term Rep. 125. 

83. The unloading ballaſt into an * th intent to carry. it 
diauut to ſea, is an offence againſt the expreſs proviſion of rg G. 2. 
. 3 which lays « chat it ſhall not be diſcharged but only upon 
„„ 6. Bue putting it into an hopper, in order to carry it upon land 
z . wu not be ſo. | 
= TE J. Nor ſhifting i it out of one ſhip into another without | inten- 

Rd e to drop it any e "Bencklgfhant v. Smith, 2A. 2 Burr. | 
| 3 By ſtat. 23 G. 2. e. 8 Any perſon foiciting, &fc. any ; ar- 
tißcer in any manufacture of Great Britain or Ireland to go 
abroad, forfeits 5ool. and impriſonment for one yeary. ſecond of- | 
fence toool.-and two years impriſonment. _ | 
9. Perſons exporting tools in the ſilk or woollen ee 
| forfeit the tools and 200/.; captain taking on board 100/.; cap- 
tain of a king's ſhip 100/. and caſhiered ; cuſtom-houſe officer | 
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quod,” and the like, introduce a conſequence” or inference | 


from the preceding matter, they are not traverſable, but the 


ceding matter is alone traverſable. Beal v. Simpſon, 1 Lo s Rujin: 


dos. Rex v. Mayor of York, 5 Term Rep. 66. 


2. And this rule holds much ſtronger where cheſe 8 


troduce a concluſion of law, for every traverſe muſt regularly be 
of matter of af, and not of e for the court alone is to j 


of the law. Richardſon v. M. Orford, th Black. ia er | 


But it is ſaid that tones law connected with fact, or 
deer matter, of right b from facts, i is treverſable. 2 Black 
Rep. 776. 3 Will. 234. 8. C. 
4. If there are ſeveral e. facts alleged, the party may wks 
verſe. which of them he pleaſes. Griffith'v. Williams, 1 Wil. 338. 


e If the traverſe be not to the ſubſtance and point of the 
action, the other party may either paſs it by and tender another 
traverſe, or demur ſpecially for this cauſe. 4 Term Rep. 440. 


6. A traverſe ought not to be taken, but where the thing tra- 
verſed is an iſuable fad. Rex v. Lyme Regis, 1 Dougl. 184. 


m— 


7. Although it is 2 general rule that a traverſe muſt conclude 


1 Dougl. 96. (note 10.) B. 427. (n. 8 
8. Matter of record cannot be tray: verſed...  Fronſbow . Mor- 
rifon, 1 Ld. Raym. 1140. 


with a verification; yet it may, and when it compriſes the whole 
| ſubſtance of the plea, it ought to conclude to the ee | 


9. The traverſe ſhould meaning and neither too large nor too ; 
narrow, that is, ſhould: deny ſo much as is material and no more. 


The proper words for beginning a traverſe are abſque hoc ; but 1 


nord tantamount are ſufficient, as er non. 
10. There cannot be a traverſe after a conn pho the firſt 


was apt and material ; but it is otherwiſe where the firſt traverſe _ 


was not the point of the action, or immaterial. 


11. The king is allowed to take a traverſe after 2 _ 


e 


| 2 5 


202 


20 Vin. 430. 


3 8 : N 


0 or the Taducement to a Traverſe. ; 


* 


x 5 . p. quare impedit. the plaibtik W Rated his tide. i in his de. | 


claration, the defendant. pleads his own title in bar, in de. 


- ueing which ſeveral incidental points are alſo ſtated ; the plaintiff 


in the replication ſets forth eſſential matter, which would fully 


Woid the defendant's title, but does it by way, of inducement to a 


traverſe of one of thoſe incidental points, with which traverſe the 


replication concludes ; ; the defendant in the re joinder takes no 


notice of the traverſe in the replication, but traverſes the matter 


of inducement which precedes it. This rejoinder i is good; and may 


5 well paſs by the traverſe, in the replication, that traverſe being an 


immateria} one. Thrale v. Biſhop of London, 1 H. Black. 370. 


2. Matter of inducement is not traverſable. Anon. 1 8 | 


x . Rep. 229. 2 ra. 11 8 WAY 15 But it 18 iraveriable, if 
material. 


4. Good matter alleged in the inducement to a traverſe cannot | 


The 1 to a e is 00 uffcient where the — 


verſe.i is a thing immaterial.” Newland v. Collins, 1 Bid. 302. 


be taken advantage of. 2 Ld. Raym. 1140. 


: 1 1. _ 1 th his replicuridn watts tene e which 


5. Every. traverſe ought to have a proper ene and if 


- that be bad, the . is inſufficient. But the inducement to a 
A 1 * not OW m__ OS > V 


be. a). Neceſſry in what | Caſes, 7 


* 


the defendant does not traverſe in his rejoinder, to which 
plaintiff demurs, judgment ſhall be for plaintiff for whatever is 


2 materially alleged muſt be traverſed, or it is ood TAROT to 15 


1 dere x Nicholſon v. Simpſon, 1 Stra. 297. 


-— wo be -replied without a traverſe. . Kenchin v. Knight, 1 Will. 253. 


2. If a cuſtom be pleaded, another cuſtom repugnant to it 5 


3. If to treſpaſs on the common called A. the defendant plead 


3 aw A. and B. commons lie open to each other, and then pre- 
ſeribe for à right in both commons, the plaintiff muſt traverſe the 

5 whole preſctiption;. for all preſcriptions are, entire, and when 
| pleaded, the adverſe party cannot! deny a part only. " Morexeed V 


MN vod, 4 Term Rep. 1 5 7. 


4. Whenever any LOWERY Att 1s alleged au any pleading, 
Which, if denied, will, upon iſſue joined, decide sene one 


way or other, if the adverſe party plead a matter inconſiſtent with, 
and contrary to ſuch allegation, he muſt traverſe it. *. altham v. 


darts, 1 Ld. Raym. 41. 


5. In treſpaſs, if defendant juſtifies at another place 2 


laid in the declaration, a gs is Le 8888 v. Howell, 
1 N. 15 8 1. | 


hs Where zntereſt 561 in : land, or Adio ec * the Piu 


1&5). Where "JET 7s a confeſſing a 10 7 5 e IT 
; Jl quare impedit by hating teh abe ravrawntivl > then” a 55 


motion; this is a confeſſion and avoidance, and therefore bad; it 


„ 
cannot reply de injuria ſua propria, but ought to traverſe the: 8 | 
Cockrell v. Armſtrong, 2 Comyns's Rep. 582 

J. If the defendant make cognizance 28 bailiff to 7 8. 88 


plaintiff may traverſe his being bailiff, for this is different from 
treſpaſs. quare clauſum fregit, for there, if the defendant juſtify an 


entry by command, or as bailiff to one in whom he alleges the 


freehold to be, the plaintiff ſhall not traverſe the command, he, . 
cauſe it would admit the truth of the reſt of the plea, viz. that | 


the freehold was in J. S., which would be ſufficient to bar his 


action. But in treſpaſs de bonis aſportatis, em gr. for taking the 
plaintiffs ſheep, if the deſendant juſtify. the taking them damage 
faſant as ſervant to J. S. the plaintiff may traverſe the command 
or authority: for though J. S. had a right to take the-cattle, yet 


| . who . no r from e will E * | 


nary 


7 * , 


by promotion, defendant pleads, that the crown preſented. D., 
who is ſince dead, and that he himſelf is now preſented, Fc. parſon 
iaiparſonce, with 2 traverſe that the church is {till vacant by the pro- 


may be paſſed over and iſſue 88 JO the e z Stra. : 
IO | : ; 9 | n 


** — 


(wr. 9) Of « an tmmaterial Tee . 5 5 


2 


1 12 Welpe be Atkibg' on: the plaintiff fiſhery, che de- 
fendant pleaded that the place is an arm of the ſea, in in 


which every ſubje has a right to fiſþ. The plaintiff in his re- 
: plication claimed an excluſive right by preſcription, traverſing the 
| project right; it was "held by the court of K. B. that the de- 


ndant ought to take iſſue on the traverſe, and not to traverſe the 


preſcriptive right claimed by the plaintiff, for that the traverſe 


was a material one, and would put in ifſue the true queſtion in 


diſpute between the Weg | . e eee v. r e 
I Term Rep. 437. | 


2. But on error in the Peer Chamber, it was determined 
that the plaintiff's traverſe of the general right was bad, and that 


the defendant therefore might well paſa hy ĩt in the rejoinder, _ 


traverſe the?preſcriptive right of the plaintiff ſtated in the replica- 


| tion. Richardſon v. Orford, (Corp.) 2 H. Black. 182. 


3. In treſpaſs and falſe impriſonment, defendant juſtifies under 


a proceſs out of the ſheriff's court que eff eadem, &c. and traverſes _ 
8 TOE. guilty aliter vel alio 5 this raverſs held ilt on ſpecial 


— 
4 % 
þ 5 1 2 ; 


| Traverſe.” „ N 7 


li Es : Kar it being immaterial and unteceflary, che gue of cam 


—_ '2 ſufficient traverſe. Courtney v. Satchwell, 2 Stra. e 

= 448᷑. If the defendant pleads to = bond that part of the ſum, je; 

—_ 15000. was won by gaming, and plaintiff traverſes the 1 Rs it 1 
3 Owe” - Cottorn v. ran, 1 Burr. 293- e 


Ee d ret upon a Tint. 
„ good or not. 8 


17 ths; e 0 not to che point 0 FS 5 a 8 
Aon © traverſe may be allowed. So, in prohibition, for that de. 
| Fendant had petitioned the court of common council, who had no 
1 __ _ . JurifdiQtion, which belonged to the court of mayor and aldermen, 
OE Fans the defendants plead, that the common council have the juriſ⸗ 
d.tction, eb/que hoc, that the juriſdiction i is in the court of mayor 
„ and aldermen; the plaintiff replies, that the common council have 
it not, and concludes to the country. 


e. e 


1 0 U@RE. Whether by the cuſtom. of 8 N 
— ee ee en ges. 1799 · Dench v. 
. | Whether walks by a copyholder cutti 
OE Ran lord can. fy ; oe hes pm by by 2252 
of the manor the right to the trees, when cut, is in both. The 
"eaſe of lord and tenant is not like that of tenant for life and re» 
minder: man. Their rights are upon the ſame ground z and the 
reverſioner enters for the forfeiture: but the lord muſt have it 
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Defendants . demur, for 


. departure, and plaintiff ou t to have taken iflue on the 
- *- __  , traverſe. But per cur. the firſt traverſe was immaterial. ' Judg. 
„ 1 de ee neee 
35 +: ; _ wes | | 
— 0 Diſurs be baren Pg ail a neee, os 5 
VF to Trees. 5 
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0 bg 3 Tenadt f for Lis 4 Remain . 5 2 | 


der-man, or Reverſioner in F ee. 


I 


moiety, remainder over. There is timber on the premiſes greatly 


\ 


J Tenant for. life, remainder 10 B. in tail, as to ona, © | 
* moiety, remainder to C. an infant in tail, as to the other. 5 


decaying 3 B., the remainder- man, brings a bill, praying that the 


decaying timber may be cut down, ſold, and the money divided _ 5 


between him and the infant; the tenant Lox life ordered to have 


ſufficient left for repairs, and an allowance for damage done to 5 


him on the ground; but not to be conſidered for the timber, Which, 


when ſevered by any means whatſoever, belongs to the firſt owner 
of the inheritance; decaying timber not to be cut down, if for 


ornament or ſhelter ; alſo where an infant is concerned in the in- 8 | 


heritance, no timber to be cut down without the approbation of _ 
the maſter, and the infant's money to be put out for his benefit, : 


;P. Wms. 267. Beauick v. Whitfield, 


1734 


2. A rector may cut down timber for the b of lhe par- e 


ſonage · houſe or chancel, but not for ** common purpoſe. 2 4h, 
1741. Strachy v. Francis. 


A rector is entitled to botes for repairing barns and out- ; 


houſes belonging to the parſonage. 


The reaſon why the common law gave fo large a power to 7 


tenant for life, «without impeachment of waſte, was for the in- 


tereſt of the public, that timber might thereby circulate for hips TD 


ping and other uſes. 3 4th. 216. Anon. 


1744. 


The firſt owner of the inheritänce ſhall have timber trees | 


9 5 down. 3 At. 755. 1753. Garth v. Cotton. 
6. Where lands are exchanged under acts of incloſure, tenant 


for life impeachable for waſte, cannot cut timber for the incloſure, 
1 Bro. Cha. 


but muſt raiſe money under the powers in the act. 
Rep. 1 4 1783. Le v. Alfton. : 


7. Bill by an infant, tenant in tail in reverGion, to CER timber 


ent; the timber was ordered to be felled and the claims to be 
diſcufſed when the tenant in tail came of age, and in the mean- 


time the money to be inveſted in the funds. 4 Bro. Cha. Rep, 76.” "= 


1792. Mildmay v. Mildmay. 
8. Timber on the eſtate of a tude was cut down under an 
order of court, fold, and the 


produce paid into the bank on c- 
count of the lunatic ; after his death, on petition by his heir for 


the money, the Lord Chancellor was of opinion, that the court Re 


might do it "for the lunatic's benefit, but only on preſſing occa- 170 | 
lions 3 that when property is converted, equity will recall it for 


the repreſentative, if done by. breach of truſt, not if by accident, „ 
the court, or the tort of a firanger. 1 J. jun. 453. 1792 &s 


9. Tenant for life has no. e 
: 


ore e have an account of 
: ; what 


ty in the underwood, an his ; 


* 
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1 „ pr was cut ür by a preceding tenant. 5 Vi 2 Jun. 418. od 
= "=p „ 1792. Figet v. Bullock. - Fei 
// u > 4 Ton for life without impeachment of. ane tandor imp 
maintain trover for timber ſevered during à prior eſtate, but it hu 
vbveeſts immediately in the owner of the inheritance; tenant for per 
VF nee is in the ſame caſe e underwood.- 1 Pf. jun B34, 

5 C 33 9 0 Tenant: Ge life Fable: to aſs . ſold 3 cannoe fl 5 
FF prevent the 8 it. IT Ron 3. 1795. OP: _ juſt 
„„ ee e | L plat 

8 | „ "TE W 25 7 . vx 16 4 os 85 „ Bros 
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- OE 71 e che out 

f LE 5 ; will 

2 5 WOES ood, ſeve 
ä OO ens omen, ti Of 

5 = 5 0. * Aha, What. (48d lenses), TE 76 

HERE the "defendant threw. a lighted ſquib into the 3 

3 market- place, which being toſſed 5 hand to hand, by „ 

Firent perſons, at laſt put out the plaintiff's eyes treſpaſs and e 

ault lies. Scott v. Shepherd, 3 Will. 403. 5 

7. "2. Hu perſon puſhes a drunken man againſt another and but alle 
EE; WR this is actionable as an aſſault and battety. But if the de- Ow. 
| Rs fendant intended to do a right act, as to all him along the 1 

a ſtreet, and in ſo doing an injury is done, he will not be anſwer- 1 

: Able. Short v. e coram 7. C. TJ 158 1 N. T. 16. 10 

me 

een vane (C) Treſpa 5 of Aſſauit and Bureery,” What will be KB pro 
„„ 1 good Cauſe of Julttcation, * RS „ WM; 11 

EE. „No. man ſhall be excuſed a treſpaſs unleſs i it be kale en- 17 

. 5 8 tirely without his default, and therefore it has been 1 

„„ ines that an action lay where the plaintiff ſtanding by to ſee „ 

This caſe the defendant uncock his gun, was accidentally 0 Un- : = 
ace not der cod v. Hewſon, Stra. 596, Bull. N. P. 16, . 

5 well to accord with the true principles of the law of saults, To conflitute in allale, the i Jory thou 3 a 

de wilful or, "proceed from want of proper caution. In the caſe of Weaver and Ward, Hob. 134. from m. 

- , which this ſeems not much to differ, the defendant pleaded that he was a trained ſoldier, and thar be Bec 

| ; and the plaintiff were under one captain, and in muſtering be diſcharged his gun, which caſua/iter, 7 55 ceur 

15 tunium, et contra voluntatem ſuam, did hurt the plaintiff; and it was there held, that if the | 0 2 

fendant had pleaded that he could not have avoided it, or that the Plaintiff had run acroſs the zun dan 

Böen it was diſcharging, or had ſet forth the circumſtances, ſo that it might appear to the court to be mit 

inevitable, that ſuch a plea had been a ſufficient juſtification, - In the principal caſe the act was in it- bat 

ſelf lawful, and the defzult was not wilful; and there ſeems no reaſon why the defendant migtit 9975 | * 5 

under theſe circumftances, plead the general ifſue, and give this juftification in evideaces bern 

ꝑ: 4. If an officer hasa writ or warrant againſt a perſon who will 00 
ER — not ſuffer himſelf to be arreſted, he may juſtify a beating or even 8 
* | . in the 3 to arreſt him. Hawk. F. C. 130. OE 
S = e Ne 

. — wx 8 : 2 | 587 : 

| | | 


Bo 


Treſpaſs. „%%% me, 
3. No man can n juni an aſſault by fayiog e Fe „„ 
Feit in defence of his poſſeſſons, but he may ſay, molliter manus 


impoſuit. And a wife may juſtify an aſſault in defence of her 
huſband, but not e contra, becaufe the maſter might have action 


n mn" 1. Roym. Rep. 62.  Sexvard et un. v. 
—_ the defendant proves that the Faint firſt = 10 e 


| hand to ſtrike him, and Mer ed ſo. to do, it is a ſufficient aſſault to 


juſtify his ſtriking the plaintiff; for he need not ſtay till the "= 
laintiff has actually ſtruck him, for he might bee by the 
Woo.” Bull. N. P. 18. 


's. A plea of molliter manus Fave in order to turn the plaintiff E 5 


out of the defendant's houſe, where ſhe continued agaiuſt his 


7 


will, is no anſwer to a charge againſt the defendant for ſtriking : 
the plaintiff repeated blows, and with great force and violence 
8 times e her mW 0s Wo ur. v. e 8 Te erm 


6. iy hu and Battery. Declaration. Good or SET 
| „„ 


T declaration i in aſſault and nd cannot ihe the 8 

2 on à day certain, and at divers other days and times; for an 
ale is one individual act, a diſtinct offence, and cannot be lad 

with a continuando. Michell v. Neal ux. 2 Comp. 828. | 


2. In affault, it was once well laid, but then went on with a cums © 


ue etiam, and laid another aſſault; ; there were entire damages, 
and it was moved in arreſt of judgment, that the laſt aſſault was 
not poſitively charged, but only by. way of recital ; and the judg- 


ment was arreſted. Amyon v. Shore, 1 Stra. 621. In this caſe the - 


proceedings were by bill in K. B. If they had been by original, 

the declaration would have been made good by the recital of the 
original writ. Vide White v. Shaw, 2 Wil. 203. For in the 
court of Common Pleas the writ being ſet out in the declaration 
helps the want of a poſitive averment. But if the. declaration is ſo 
in K. B. the defendant ſhould take advantage of it by ſpecial de- 
.murrer, for it will be good Oy a verdict. Douglas v. Hate, | 
1 iſ. 99. 

3. Fora battery of the wife the Huſband and wife ſhould . 
in the action, and the damages be laid ad damnum ipſorum, Firſt, 
Becauſe the W is damnified by being put to expence for her 
eure, and in ſuing action. Secondly, Becauſe the action and 
8 ſurvive to the wife, to whom the injury had been com- 
mitted. Newton v. Harter, 2 Ld. Raym. 1 208. If the aſſault aud . 
battet have been committed againſt both huſband and ww wes ,hemuſt „ 
rag is action alone for the injury done to himſelf; for the wife 
cannot _— in an 3 tor an es dons to the b Eo} 
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ST mm, 755 5 = 9) Vlxdings. Good or not. 


_ +: 5 in elt battery, 55 ell in lee 
CCC fendant Juftified the impriſonment under proceſs of an in- 
5 4 i | ferior court, but ſaid nothing more than a general traverſe to the 


en to e $0 impriſonment alone, though it includes a 
= -for the de fendant ſhould have pleaded to the aſſault and 


e RES 


ben, 1 Lad. Ram. 22 
5 2. In on ien . A ſervants if he pleads: a juſtification i in 
Ag | Sefer of hie waſter, he muſt plead it thus, „That the 1 
would have ſtruck his maſter if he had not interpoſed, and ſtruck 
_ the plaiuti®.prove i bene ſicwit ;” for the fervant can only ſtrike to 


an injury, not by way of revenge; and therefore where the 


| fervant pleaded, “ That the plaintiff, having ſtruck his maſter in 


aii preſence, that he in his maſter's defence ſtruck the plaintiff,” 
| 5 i tze plea- was held to be ill on demurrer, for the aſlault on the 
3 12 = maſter might be over when the evane ſtruck. ok.” gy Ve 
=: "Ras. 2 Stra. 953. © 
. 7; 3. If the defendant jukkißes an afwlt nds better Te A e 
. 10 the ſheriff, and warrant directed to him to arre the Plaintiff, 
he ſhould ſet ont from what court the writ iſſued, or ir will be 
3 bad. Gray v. Hart, 2 Salt. 517. - Here he juſtified under a writ 
V © : 3 in C. B., and it was held ill; r it might be a writ 
„ eutof the K . ar a alen N cannot be reurnable n 
. _ the Common Pleas. 
=; 7 4. By ſtatute 21 Fac. 1 16. « All *Qions of 2Mault and 
EY: | battery mult. be ſued within for yarns” and this ſtatute muſt 
. Fo 55 5 in har. £4 
De F. The defendant cannot plead Gondle 1 8 the- tatute, the 
8 _ general iſſue not guilty and a juſtification ; for they are contra- 


nies. Palmer v. Wadbrock, 2 Stra. 876. 


flceient 10 fay that © it is a public and open ſaw ſul quay,” without 
3 | Aiming the right by immemorial ſage. Holt v. Slennete, 8 Tem 


3 75 To treſpaſs For an aſſault and battery, the gelen kunt my 
F pa that the plaintiff with force and arms, and with a ftrong 
3 d, endeavoured forcibly to break and enter the plaintiff's 
_ Cloſe, whereby the defendant ** did then and there reſiſt and 


— don, av it was lawful for him to do;” and if any damage hap- 


faid cloſe. Weaver v. Buſs, 8 Term Rep. 78. 


3 5 . 8 = 46 | 7 8. If the plaintiff ſue out a general writ of treſpaſs 8 - 


7 _ * declare IIs name os 1 95 _— — treſ- 


3 * ; : X W 

. "s * 5 a , * 4 
* : 5 — — 8 

+ " * — * 1 5 * * x 

t 0 p 5 * a S 
1 - * % * * * nd þ * — - * 
ö 3 5 2 8 + ; * 
_ - * „ » : 


& — the 1 a 
- affault and battery, the plaintiff had judgment; for- it was not 


% Y ſhe wing reſiſtance Wave. to the arteſt. 8 She 199 v. Car. x 


_ fince a juſtification muſt admit what the Fenn iſſue de- | 
A” In ae rg the uſe of a crane in a Pede quay, it is fake... | 


; „„ = 4: e oppoſe ſuch entrance, and did chen and there defend bis pofſeſ- 
ben ned to plaiotiff, it was in the defence of the poiſclion of the 
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"Up the defendant cannot vary the place ; but it 75 writ is s genera), 
and, the plaintiff declares S695 a or _ the place in his de. 


_ glaratian,. yet. may the. defendant vary the place, and: put the de- | 


- fendant to 3 alignment. on v. Keflerton, 2 BI. Rep 
cg. in 0. 30 
5 9. As where. the p lain FR Pl on 2 10 ſuch a y 

defendant. rb 215 2 tengnt um ; Hoe? 1 ne an 


bene 8 te __ 105 gre, defendant W gie 
- certain name to hy EY . for if. the 1 ſhould alſo have 


3 15 Fa ayerriog. that the p e was in "he 423 5 


41 2 And.in ſuch a plea an averment that the defendants 40 dar 
e bail and entered into a regognizande,“ is ſofficientz 


* 5 ting that the principal was delivered into their cuſtody. 


12, A plea of N 5 by a an ES (to treſpaſs. for = 
1 hs goods of A. B.) that he took them under a diffringas agai 
. B. (meaning the uid 4. B.) to compel an appearance, canrio. 
de ſupported; though. it be averre :d that A. B. and C. B. are t 

_ ſame perſon; ualeſs 4. B. appeared iu that action, and omit 
to plead the miſnomer in abatement. If he did appear in 
125 and omitted to plead it in abatement; he i is concluded by. 


85 Cole v. Hudſon, 6 Term Rep. 23 


13. Where the treſpaſs was for ene ad. entering the | 
bia houſe, and throwing about and ſpoiling his goods, it 


vas objected on demurrer that the ſeveral goods in the declara- 


Hon mentioned generally ought to have been ſet out; but it wats 

over-ruled ; for the ſpoiling of the s was only laid in aggra- - 
vation of the treſpaſs, and was not itſelf the cauſe of action, and 
> need 75 be ſet out in the declaration; Chamberlain-v. Green 


Id, 3 i Will. 292. _ 3 
x 14. W Wen ch the pla laintiff declares i in theſpais on bis police (tion, — 


the defendant makes title and gives colour to the. ainfiff, the 
3 


Plaintiff a 5 ation which 2 the defendatit's title wit 
letting up any ys in himſelf, but merely coocluding with'de in- 


op ua propria, Ge. is good: for treſ 4 5 is 2 poſleflbry 3 | 


feffion is here admitted. i in giving colour; and the re 
ys the T 2 out of the aſe, and. then i it ſtands 


— N. 
© Rent 
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_ | "og. Tn kreſpaſs for breaking and entering the plaintiff's bouſe, 
And expelting him therefrom, the breaking and entering are the 
. piſt of che action, and the expulſion is merely aggravation, there= ir 
Foe a juſtification as to the breaking and entering will cover the | "ih 
. whole declaration. Taylor v. Cole, 3 Term Rep. 22zʒ. 
16. If the plaintiff mean to inſiſt on the expulſion, as making 


the defendant x treſpaſſer ab initio, he ſhould new affign. bid. boy 
17. The fecond count in treſpaſs (being a general one) does an 
© Hot always avoid the neceſſity of a new aſſignment: it is added in art 
order to avoid the locality; But there cannot be a new aſſign- do 
ment except where there is a general plea; and if the caſe be ſuch mi 
hat on a ſpecial plea the plaintiff may be driven to a new aſſign - dic 
ment, he may give the matter in evidence under the fecond count 

"on. not guilty. Smith v. Miller, 1 Term Rep. 49 
18. If to an action of treſpaſs for pulling down and carrying the 
Away a gate, the defendant plead a right of way, and the gate be- wh 
ing wrongfully erected acroſs the ſame, he took it down, and de- doi 
pPolited it in a convenient place for he w/e of the plaintiff; to which cau 
the plaintiff replies a ſubſequent converſion ; proof that the de- tiff 
fendant put the gate upon his own premiſes, from whence the un 
plaintif might haye taken it if he had pleaſed, will not ſuſtain den 
the replication. Houghton v. Butler, 4 Term Rep. 34. the 
3 5 _ 19, Under an alia enormia in treſpaſs, no facts can be given in 172 
1 evidence which might, conſiſtent with decency, be ftated on the on}! 
| record. " Lowden v. Goodrick, Peake's N. F. 0cn Wu 


I * FY . . 1 


20. Therefore on a declaration for falfe impriſonment, the 2 
plaintiff cannot give in evidence that he was ſtinted in his allow- man 

_ ance of food, unleſs it is ſpecially ſtated in the declaration. Bid. Tit 

En 21. Or that being confined in a common prifon, the caught the 3 
5 aol fever, unleſs it is ſpecially laid as a conſequence of the im- ants 

| priſonment. Pettit v. Addington, ibid. 66. 
22. When the plaintiff is in the a poſſeſſion of the cloſe, MW deli 
the defendant in an action of treſpaſs cannot give evidence of was 
| property in a ſtranger under the general iur. Philpot v. Holmes, exec 
= ä Pe gs pO og "gp 
1 23. If A. be in poſſe ſſion of part of a houſe, and B. of the reſi- pPlbair 
- Aue, and an officer enters into As part under a writ againſt B.'s his 1 
EF '. goods, which are not there, A. may maintain 'treſpaſs againſt the the 
4 FED officer for breaking and entering his houſe, and need not make any fever 
ER new alfignment to a jultification under the writ againſt B. Fallon 299. 
| JJ ² TT 57 
234. In treſpaſs for taking the plaintiff's hog, and converting 18 

 » the ſame to the defendant's uſe; the converſion is only matter f ( 

_  Uggravation, and need not be juſtified or anſwered, for the con- e 

-  » verſion is not a treſpaſs vi er armis. Goodtitle v. Toombs, C. B. 


* 


— 


> Wi. 118. 


25. One was arreſted by a capiar d 'reſpondendum, teſted in 
_ Trinity and returnable in Hilary term following ; the writ was 
| ; % 24 - f gh | 535 8 5 EL Ae 85 8 ſet 
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Cretyed; 


void. Treſpaſs fot falſe n. fins 0 
*» plaintiff in that writ, and he cannot OE under a 2 or 
| irregular writ. 3 Wilſ. 34t. Parſons v. Lloyd, . 

26. Tees for ſtopping the waggon of the plaintiff, and lei- 


ing and taking from the cattle drawing the ſame a pair of iron 


geers: the defendant preſcribes. for toll through the ſtreets of Gainſs 
berough, in conſideration of repairing divers ſtreets. there, and to 
diſtrain for the ſamie : the plaintiff replies de injuria ſua pr 


on. 


ria, 
and traverſes the preſcription. Verdict for the defendant. In 


doth not ſay that he repaired all the ftreets ibere, and the plaintiff 
might be paſſing with his waggon through a ſtreet, Which he 
did not repair. Trueman v. Nülgbam and Key, C. B. 2 Will. 296. 

27. Treſpaſs for impounding the plaintiff's mare. The de- 
1 plead damage feaſarit to the King in his foreſt of Nallbam: 
the plaintiff replies, and ſhews his right of common in the place in 
which, c. e the defendants rejoin, that the mare was mangy and 
doing damage, and therefore they took and impounded her, be- 


cauſe ſhe was wrongfully and unlawfully in the fore: the plain- 


tiff ſur-rejoinr, and traverſes that the plaintiff was wrongfully and 
unlaw fully in the fore: the defendants take iſſue on the traverſe, 
dmurrer, and joinder : the defendants: rejoinder i is a N from 
their plea. Palmer v. Stone, 2 V. Hf. 96. - 

28. A battery cannot be juſtified by molliter manus on an ao 
4505 but defendant muſt ſhew reſiſtance or an auempt to reſcue, 
Williams v. Jones, 2 Stra. 1049. 

29. A defendant may juſtify a batiery by pleading mollites 
ann, Dc. in order to arreſt, Se. Rowe v. Tutte, Willes, 14. 
Nitley v. Foal l, ibid. 698. 

30. To treſpaſs, aſſault, md falſe p wies doll... 
ants made a joint plea of juſtification under proceſs, c. in which 
one ſaid, that he, as attorney for the party ſuing out that proceſs, 
delivered the warrant to the other two defendants, (to whom it 
was directed) to be executed, &c.,' and the two others, that ras 


executed, c., and it was holden a good plea, 1bid, 


_ arreſt of judgment the preſeription was adjudged ill, becauſe it 


31. A plea of molliter manus impoſuit, in order to turn the | 


plaintiff out of the defendant's houſe, where ſhe continued againſt 
his will, is no anſwer to a charge againſt the defendant for ſtriking 
the plaintiff repeated blows, and with great force and violence 


00 Whar 4. ſhall be ſaid to be a Treh bel. 


bow 515 houfe | ready forviſhed to B. cannot main- 
22 tain treſpaſs againſt the ſheriff for taking the furniture 
under an execution againſt B., though notice were given that the 
goods rack to A. 3 becauſe treſpaſs is founded on A. tort done 


* 


ſeveral © times 228 ors, her down: e v. es 8 25 erm 1275 : 
bacon | ” 


P40 to. 


; 20Pin 466. 


„ ccc eos 


JJ NTT | | 
| ET IR "to: the Polk our wich was not in ll. at che time; Ward v. 2 | 
.. "rauley, 4 Term So fe 8 

2. Where the plaintiff brought treſpaſs for breaking . | 
tering his houſe, and taking an exceſſive in, it was adjudged 
hat this action would not he: for tne taking was lawful, and no 
fublequent abuſe appeared to make the defendant a treſpaſſer ab 

initio. Lynne v. Hoody,” 2 PO > by 14. But Pie 1 Burr. 579. 

2 Hutchins v. Chamber. e * 5 

33. A ſheriff or his ed wall not be weſpaſiers by reladon, i 
the Grit taking were lawful. 1 Term Rep. 4806. | 

. >! _4.. Treſpaſs lies againſt the ſearchers of teather appoi ined by 

| flat. 2 Fac. 1. c. 22. for ſeizing leather ſuſſieientij dried, in order 
to cart y it before other officers" called triers, although in their 
judgment Je” ts eee rs dried. 5 eee v. e 6 Lok erm 
_ 443. ee ee 
. Where a: juſtice wh the We anakewaly grants A warrant 
” again another, without any information laid before him, u 5 

a ſuppoſed charge of felony, the remedy againſt the juſtices WM _ 
5 treſpaſs and not caſe. Morgan v. Hug be, 2 Term Reg, 225, . { 
6. A father may maintain treſpaſs for breaking, c. his houſe 


— 


2054 debauching his daughter, per quod /ervitium amjft, though If. 
4 = the daughter be above 21 oy of age, where acts hon are qi 
proved, though there be no eden for erg Bennett v. allies, . 

ern N eee OT A ee N 


7. Treſpaſs will not lie in 2 country for entering 2 holes „ 
Canada, e the cauſe of ation 3 is local. wht reck v. eee | 


* 


_ 1 Trabos. . and not. ate; fur e an eftray, ak 
TW SH the original taking be e to de lawfal.:. Oxley v. 
= 3-7 n, in 
ꝑ——p 9. A perſon may juſtify a pes 4 in es fo with 
==. 1 over the grounds of another, if he does no more than is 
| |  neeeflary to kill the fox, - becauſe they are noiſome animals. 
Fund v. Feltham, 1 Term Rap. 334+ 5 obs 3d 
10. If a lord of a manor cut down trees where a em | 
= : 1 take * for re welpen lies. "Afomead v. * 
| 5 1 Rep. 7 3 8 n . 
. Trefpols hes for the owner of the ſoil, guilt one * 
placing a ſtall in the market, without his licenſe. The et 


Oc. of Northampton v. Ward, 1 With. 4996 | * 


* 
* 1 


ne ie | 12. If a man turns his cattle into B (8 rae whe = has- no 
WWR © Tight, aud they eſcape and ſtray into my cloſe for want of fences, 
be cannot excuſe himſelf, or Jolly Tys his cattle #1 as 8 my 
| 3 . cloſe. ion. 3 Wilſ. 126. . 11 12 ES BG, + 4 
© 2... 13. If the act, in the firſt 19 be unlawful, 2 oe will 


lie; but if the act is prima facie lawful, and the prejudice to 
25 another i isnot immediate, but con/equential, it muſt be an ackien upon 
5 the caſe; and this is ie SUD? Gates | Ve png 2 Os _ 

24 N a6. * 3 ; TL: . 5 . e 


45 


1 Ro. 428. And this i is TROY yy og. 


. ana 
but before the ſale the commiſſion was ſyed out, and a proviſional 


only unlawful, he 


time; for where he kept poſſe 


proceſs 


244. FE OY of et axmir lies Fare a . FE 1 "I 


213 
#25 2 . 
* 

2 


0 cart lo ſuriouſly that it was driven with great force againſt the 

_ plaintiff's IgG: and oyerturned and 8 Res Day v. Ed. 
worde, 5 Term Rap. 648. 

15. An action on the ca/e, and not an ation of treſpaſs, i is the 

proper remedy for an injury done to the plaintiff 's carriage by the 

' ſervant of the defendant's negligently driving his maſter's s carriage 

1 55 on it. Morley v. Gaysford, 2 H. Bleck. 442. | 


3. 5 If A, wilfa/ly-run his veſſel againlt B. s, and damage enſue, 


may bring /r 72 but if A. fo negligenilh ſteer his veſſel that 
e foul of . e caſe } is the Proper. dla. Ogle v. Barnes, 


1 3 Term —.— l 
„„ tice 7 peace maliciouſly. grants 2a' warrant 


againſt act ng w (, ny information, upon a ſuppoſed charge 
pt felony, treſpaſs lies 75 5 him. Morgan v. e 2 TN 


Pa 
A 


be. 2. 2 e, Juſtißabie. In what Caſes, 


eee Sees BLOT... 


1 + Tu. l 28 ; to- ts: jollifcation under pracefs af any. court is, 


20 Via. 492 


that if the eourt has juriſdiction, but their proceedings are 


1 irregular, treſpaſs lies againſt the plaintiff in the action for taking 

the goods, but not againſt the officer ; but if. the court has not 
juriſdiction the officer is liable. 2 V ilſ. 384. | 

| 7 LS, goods of a trader were taken in execution after 


of bankruptcy committed by the defendant, who was ſheriff, 


alignment made, of which he had notice, but notwithſtanding he 


changed. 2 v. Miller, 1 Term Rep. 475. | 
3. Though poſſeſhon be regularly taken of goods, yet the of- 
ficer mult remove them to a place of ſafe caſtody in a proper 
Kon of them on the premiſes, un- 

der an attachment from an inferior court, for an unreaſonable 


ſold the goods; thit act was held not to lie, though zrover 
might, for the grow Te was rightful and legal, and the converſion _ 
22 had notice chat the Property was 8 


5 length of. time: viz. x months, he was held to be a treſpaſſer ad 
init. Read v. Harriſon, 2 Black. Rep. 1218. 


4. In treſpaſs for breaking and entering the plaintiff's cloſe and 


-Þ 51984 his oods, the defendant may Juſtify. under a ſufficient legal 
| if he had it in fact at the time, though he declared then } 
1 e for another cauſe. Crowther v. Ranybottom, 7 T. | 

—8 0 6 1 1 
1 7 action for breaking andentering the plaintiff's houſe, a 
- ſheriff's officer cannot juſtify baving entered under a writ of guare 
* clauſumfregit, and continuing till he received a ſum of money as 
And by way of TE 255 the 1 Fs e under that 


* r * 175 1 3 ole | 8 Vs Vit. 38 


8 TY 


®* 
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| 
: 


- attaching the defendant's property under fuch a writ? Vid. 
6. Treſpaſs does not lie againſt exciſe officers who enter into a 
_ perſon's houſe by virtue of a legal warrant to ſearch for ſmuggled 


goods, although none ſuch be found therein. But caſe lies for 


* 


maliciouſly obtaining or executing the warrant. Cooper and another 


* 


v. Boot in error, 1 Term Rep. 536. (u.) 


7. A conſtable is not juſtified in taking a perſon into cuſtody | 


for a mere aſſault, unleſs he is preſent at the time the aſſault is 


committed, and interpoſes with a view to prevent a breach of the 


peace; but if an affray has happened, and a wound has been 
 _ given, which there is reaſonable ground to ſuppoſe may end in a 
| | a5 a party may take the party who has given fuch wound 


gives him no authority to do. Did. 
roceſs which is only peidable, but not under void proceſs. Willes, 
£22. But though an officer is juſtified in acting under erro- 


9. An officer of an inferior eoutt may juſtify acting under 


10. Treſpaſs will not lie againſt the ſheriff or bis officer for 


* 


* 


vent, &, Dough, 611. 


(. a. 4) Juſtification by Officers. Pleadinge, | 


1. PRESPASS for impoundiog cattle, and keeping them fo 
Ys cloſe that one died, Juſtification for damage feaſant; the 


3. Where the party and the officer join in a juftification, which 


is ill as to one of them, judgment ſhall be againſt both. Juſtifica- 
tion under proceſs muſt ſhew it was returned, Middleton v. Price, 


4. But a bailiff or other ſubordinate officer need not ſhew that 


oy > 


only to execute the ſheriff's warrant.” Bull. N. P, 23. 


5. In treſpaſs for taking away goods, the defendant pleaded | 


plaintiff. Barke v. Pivaſh, 1 Stra. $49. _ 33333 
© 6, A deſendant in an action for falſe impriſonment, pleading 


* @ juſtification ynder meſne proceſs, ſued out by him in a cauſe in 


which he was plaintiff, may ſtate that the writ iſſued upon an aff» 


davit to hold to bail, without ſetting forth the cavſe of aQion, 
I. Deſendant 


Hit v. Broader, 3 Term Rep. 183. 


dying of the beaſt is only gravamen, and need not be anſwered in 

+ _ treſpaſs, Gales v. Bayley, C. B. 2 Will. 3185 MN 
2. Where the officer joins in defence with one for whom the 
Warrant is no juſtification, he forfeits the benefit of it, 1 Stra. 509. 


. A conſtable acting celere Meii is not protected by ſtat. 
- 24G. 2. c, 44. where the act committed is ſuch as his office 


— 


neous proceſs, it muſt be in a cafe where the court out of which 
Z ( 


arreſting a certificated bankrupt, a peer, "A diſcharged inſol- 


| the writ was returned, becauſe it is not in his power, as he is 


tender of amends, and on demurrer Judgment was given for the 


5 action of debr, and 


* . vibe a as an e, an inſeriar court for try · . 
; ing, Cc. cauſes touching mines and miners within a certain diſ- 
trict; the plea was holden bad, becauſe it did not allege that the 
defendant below was a miner, at the commencement of the 
5 ſuit below 3” but only. « when the execution iflued.'” J#{les, 122, 


8. If the Plaintiff, in an action in an inferior court, or a mere 


| e juſtify under proceſs, he muſt ſet forth the proceedings 
at length, otherwiſe the plea is bad, not only as it reſpects him, 
7 21 the officers of the court allo who j Join with him in the Plæa. ; 


9. A principal officer, to whom. returnable; procefs mallbied, | 


1 ſhew that it is returned, but a ſubordinate officer need 
not. Moravia v. $loper, Willes, 30. Morſe v. Jamer, the £42- - 
10. In treſpaſs for taking goods, if defendant juſtifies. for that 
according to cuflom of city, he levied a plaint, Se, it is good; 


though he does not ſay the court ww held according to cuſtom, 


though it is of horſcs or geldings, tho _ h he daes bot aver they 
were taken within the juriſdiction -( 


though he mention only one ſheriff of London. _ Williams v. Fouers 
I Burr. 298. 


it appears they were), 


l In treſpaſs for breaking and entering. the plaintiff's cloſe. 
and taking his goods, though defendant may juſtify under a ſuf- 
ficient legal proceſs, if he had it in fact at the time, although he 


declared then that he entered for _uathex. cauſe. e v. 
 Ramſbattom, 7 Term Rep. 654. 


12. If defendant Py uſtify . 2 capias out of a baſe court, in ; 
ews that a plaint was levied, er taliter pro- 
ceſſum fuit, that a capias iſſued; it is well, without ſhewing that a 


ſummons iſſued before the capiar. Adams v. Freeman, 2:Wilf. 5. 


13. A warrant to arreſt the party, © to the end that he may 


become bound, e. to appear at the next /e/ſions, Ec. means the 
nent ſeſſion after the arreſt, and not atter the date of the war- 
rant; an officer therefore executing it may juſtify an rer after 
the ſeſſions next enſuing che date of the warrant. Mayhew WO 
| Parker, 8 Term Rep. 119. 


14. If a warrant on a capiat has two. bailiffy Lakes inſerted by 


e under fberiff, and a blank left for a third, is ſealed and ſent to 

Plaintiff's attorney, who inſerts another bailiff's name in the 

blank, it is a bad warrant, and no juſtification of the third e 
who arreſts. - Burſlem v. Fern, 2 Wilf. 47. 


15. A plea of juſtification by an officer (to treſpaſs for taki - 


me goods of A. B.), that he took them under a diffringas aga 
C. B. (meaning the ſaid A. B.) to compel an appearance, 1 
an averment that 4. B. and C. B., as the ſame perſon, cannot be 
ſupported unleſs A. B. appeared in that action and did not plead 
the miſnomer in abatement, Cole v. Hindſen, 6 Term Rep. 234. 
10. If he had appeared in that action, and had omitted to 
55 plead it in abatement, he would have been concluded by 1 it. 9 85 
| vu SO! v. n 2 Stra. 1218. | 


4 5 ' 17 * 


32 "Where defendant 1 5 (in reſpale for 1 the Plain. f 
0 goods, and converting them, c.) taking them as a diſtreſs : 5 
r rent, the taking and converting are considered the fame thing; _ {U 
| and therefore it is not inconfiltent to plead a juſtification to =_— 
5 3 and converting all the goods as'a diſtreſs, and Award =_ 
to ſay that he left ——— corre rats cond 1 | JF 
Yo, _ Wille, __ W * TER g OY | 5 fk 
. 5 4795 3 1 HAT. 1 + . and 
— (6: oF Treff paſs ab lie. ; What Aa Wal! N 3 tha 
Se, Man (Officer or Other) Treſpaſfer ab Jnitio. KY 
5 * n j 
1 „ N. ech en bi teefpots for taking a here, the . „ 2 
x bailiff to the lord of the manor of A., juſtified- taking it as MW ing 
CS Ons. „ ' Replication,” that after the taking mentioned in the treſ 
'._ declaration, the defendant worked the ſaid — and ſo became 172 
a treſpaſſer ab initio. It was moved to ſet alide the verdict which 1 
had been obtained by the plaintiff, on the ground that this ſhould 755 
have been an action on the taſe for the conſequential damage, and FF 
not an action of treſpaſ?, oo the original taking was admitted PEER 
to be lawful. But per Curiaray the fubſequent uſiig is an aggra- 
vation of the treſpaſs in takintz the horle ; for the uſing made bim [i 
3 treſpaſſer ab initio. - Oxley v. Watts, 1 Term e 
2. But where the plaintiff brought treſpaſs for breaking and 8 
— entering his houſe, and taking an exceſſive difireſs, it was adjudged 1 
8 That this action would not lie; for the taking was lawful, and no e 
| 5 ubſcquent abuſe appeared to make the defendant. a e 1 ES. 
„„ Lynne v. Maud, 2 Stra. 8 1. 3 
„ ; As the moſt frequet caſes'which. occurred under this head, | 
| 3 where the original taking Was law ful, but by ſome-ſub- _ 2 
ſequent irregularity the party made himſelf a treſpaſſer ab initio duty 
tttis hardſhip was remedied by ſtat 11 G. a. c. g. which — him, 
„o That a diſtreſs for rent ſhall not be eee, unlawful, nor ”= tion 
8 ( party be deemed a treſpaſſer ub initia any irregul in the cier 
5 1 © © 08 ſubſequent 'difpoſition of it; but that the ee, | — 
” _ © might recover full ſatisfaction far the- ſpecial damage he ſhall his « 
« have ſuſtained thereby, and no more, in an action of treſpaſs, jnſtr 
4 or on the e ünleſs tender of ene made before. 15 1766 
Bee alſo 17 C. 2.4 3847 . 
= 4- Since the above Antotgyitrover will not lie for yoods taken ther 
3 8 5 an irregular diſtreſs, a8 tending to place the landlord in eſtat 
. the fame ſituation he was in before the, a” - of the Rtatuie _ 391. 
I; 28 br conſidering n 4 e 3 1 v. 2 46 
| ö : - FE Shs x Xa „% pn Tp 3 22 1 CGD EE Ro » : dati 
v Bu : - — : i | 6. 
6 1 1 & F _ 4 7 1 5 8 a - parti 
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2 WE... 


decreed the roper act to be done, not by referring the matter to 
his diſcretion; which is forfeited; but by directing him, as a mere 
inſtrument; to perform the thing decreed. L Ire. P. C. 41 15 


= | Enaſputs, 
o a. 4 Venting Where there 1s a new Arge. hes 15 
ment. „ 


5 1 Fa KORS ROE . A. WS: . PE: falſe e Ped 3 


two counts, to both of which the EOS plead not guilty, - 2 . 5 
and juſtify the Grit under me/ne-proceſs, A., as the Plaintiff in | 


chat 5 and B., as the bailiff; and the plaintiff, by new aſſign- 


ment, admitting the grreſt to be lawſul, reply that B., with the 


confent of A., voluntarily-releaſed him, and that they afterwards _ | 
riſoned him for the time mentioned in the firſt count: the 5 55 
Rae having failed i in proving the riew aſſignment by not ſnew- . / ; 


1ng the conſent of A., (hall not be permitted to prove the ſame 
treſpaſs e M . wy e 8 2 _ 2 Fore e 


„ N : : * 5 
E k Fa. 8 4 


7 0 f 
(0 What it is, and Rules ends to Troft. - | arVin.ges. © 
1 vr ſuite of Linilewions doe ne e ms a truſt.” Com, „„ 
Rep. 709. Mieb. 13 G. 2. Skrimev. Meyrick. | | 
2. Whenever a truſtee becomes incapable of performing hie 
duty, it is the office of a court" of equity to intergoſe and — 
him, whether his incapacity proceeds from weakneſs or corrup- - 
tion; and there is no inſtance where the court is bound in con- 
ſcience'to ſct-alide the act of a truſtee} in which it has not alſo 


1760.” Richard v, Chapman' ani others. - 


3. Upon a truſt 1 in equity, no eſtate can howard by wrong, is 

there might of a legal eftate;- therefore, on a truſt in equity, no 
eſtate can de gained by diſſeiſin, abatement, Or e 1 N 3 : | 
391. 1738. Hang, v. Hopkins. 5 Fo . 


125 There are no mergers of truſts in equity. 1 
Uſes executed and mere truſts ſtand upon different 8 


5 Aale and are not governed by the ſame reaſoning. Did. 
g. A truſt is where there is ſuch a: confidence between the 
parties, that no action will lie, but is a caſe merely for the con- 
: fideration of equity. 2 Ath. 612. Fuly 1744. Sturt. v. Mellib, 


7. From the time of the agreement for the purchaſe of an 


ae the yendee is a * W the . 28 


bY 


== +. e : 
EE 1 this outs. is 1 merely to the 1 and 8 and : FY 


will not extend to a third perion,, 3 At. 273. Feb. 1745. Pol. = 

len v. Moore. ; 

8. Legacies to charities, mith direQions that the qualifications 8 

of the perſons and the charities ſhould be at the diſcretion and 17 

choice oFhis-executors, being duly. weighed and conlidered, held 

' a truſt, and to go to the W ee. as . 0 "of, 

7315 8 v. Oy” V 8k; 

r 5 00 Amounts t to. „ A 3 

| To Wy guardian. als B.. an infant; made. a 1 to certain a = 

lands, 838 the truſtees of the Jr ſorſeitures, which keit 

8 allowed; he entered on the lands, part of theſe lands being dep 

aut upon leaſe; A. procured | a derivative leaſe thereof to him. 1 

- ſelf; but it was held to be in truſt for the infant. 1 Bro. E. C. 5 55 

1, 1700... Annęſtey y. Dixon. - | a fe 

2. A. by marriage articles covenanted, that, all the lands, which 8 

he ſhould afterwards purchaſe in the pariſh of M., ſhould be to Bb 

dhe uſes of the articles. He parchaſed lands in M., and tooka p 

conveyance in ſee, in the name of his youngeſt ſon, but there WM jp 

Was no declaration of truſt. Held, that the fon was a truſtee for Har: 

his eldeſt brother, who was entitled to theſe lands by virtue of | — 

the covenant. 2 Bro. P. C. 350. 1721. Blake v. Blale. and. 

23.0 . purchaſes an eſtate in the name of B. .» and ſuffers him for 2 

E- man years to act as the owner of it, by receiving the rents, &c. but N. 
WWW 0 declaration of truſt was ever executed by B. After both their 2 K 

: deceaths, the heir at law of A. inſiſts that B. was only a truſtee as ow 

to: this eſtate for 4. and therefore demands a conveyance, and an W- ;;c 

account of rents and profits, and files. a bill for that purpoſe, (or! 

= | 3 88 38. 1736. Delane v. 9 
= 4. 4, being in poſſeſiion- of lands for a long term of years, that 
LT contract for the purchaſe of the reverſion and inheritance, but, H/ 

= - „„ eee, wit, mee Lee takes the conveyance to B. ab- . 
= - 5 ſolutely, and without requiring any declaration of truſt. The 23 12 
: iitle deeds were all along in the cuſtody. of-4, and thoſe claiming ine 
= under him; buta deſcendant of B., having by accident difcovered 4 
A that the conveyance was made abfolutely to him, lays claim to by x 
T1 _— © _— this eſtate as his heir at law, Held that, under the circum- ſubſ 
= Ce ſtances, B. was a truſtce for 4. 4 Aan. P. C. 337- 1757. Lewes by ir 
Ee an v. Andrews. | the | 
8. All truſts, ed CSE. law, ate 40 be oreated by rules by o 

et2vliſhed 3 in courts having the juriſdiction of truſts, theſe rules 377 


| having gone no further than to caſes of purchaſes made by one 
man in the name of another ; where, if the nominee is a ſtranger 
to the purchaſor, the implication of a truſt is necefſary. But no 
eaſe has extended an implied truſt, as between à leſſor and leſſee; 


Pe : ns — 


S 


d 


u. 


that relation, becauſe every lefſee is 2 purchaſor by his contraſt. 
and his covenants, which excludes all poſſibility of - implying a 
_ truſt for the leſſor; and therefore, if in that caſe there be any © 


truſt at all, it muſt be declared in writing. 7 Bro. P. C. 5 32. 


1778. Luttrell v. Irnbam. 


. A perſon js a truſtee if he takes an inheritance, after notice. 
ok articles to ſettle the eſtate. In Scacc. Com. Rep. 700. 1710, 


Stirme v. Meyrick. 


. 


7. Where an eſtate is purchaſed in the name of one, and the 


money paid by another, it is a truſt, though there be no _decla- 

ration in writing by the nominal purchaſor. 1 Az. 5g. 1739. 

'  Rjall v. 850 „ | ; ed? 
e 


8. Deviſe of his undivided moiety of ſugar houſes, and ſtock in 
trade to his ſon E. C., nevertheleſs, in caſe his fon E. C. ſhal 
depart this life without a ſon or ſons, then and in ſuch caſe he 


recommended it to him to give the ſugar houſes and ſtock to his 


other fon, the plaintiff in the cauſe; E. C. died without having 


2 ſon, but leaving a daughter; held it was not a truſt for the 


other ſon, but a mere recommendation. Ainbl. 686. May 1770. 


Sir Robert Cunliffe v. Lady Cunliſe. Ee | 
be certain and the object certain, ars 
* foſfirient to raiſe a trufi- Glynn v. Harding, 1 Atk. 460. Vernon v. Vernon, Ambl. 4. 


Words of azfire or requeſt in a will, if the property 
Her and v. Trigg;' 1 Bro. Ch. Rep. 142. - Nowlao v. Nelligan, 3 Bro. Ch Rep. 489. 


| Pierſon v. Garner, 2 Bro. Ch. Rep. 38. 226. So alſa words, nat daubting but that 
Aviſce or Legatee bill difpoſe of the fund deviſed in a particular manner, if the fund be certa; 


and the obfectt diftinftiy de Lag will be jufficient. Maſſey v. Sherman, Ambl. 520. 
Wynne » Hawkins, 1 Bro Ch, Rep. 79. Nowlan . Nelſigan. 1 Bro. Ch. Rep. 491+ 
But fee 9 Modern, 2 Buggins v Yates. And it ſeems now ta be ſettled, that xwords 
merely of recomm-ndation, by a perſon having power to cammand, fhall create a truſt. Malia 


L. Reighly, 2 Veſ. jun. 333- 5290 Puſhman v. Tilliter, 3 Vel. 7. But fee Bland . 


Bland, 240 February 1745, Le Maitre v. Banniſter, 267 Nov. 2770, Pated in Mr. 
Finch's note 10 Eales v. England, Prec. Ch. 200. Cunliffe v. Cunliffe, Ambl. 686. See 


alſo Curl v. Rich, x Ch. Ca. 310. And ſee the objervations of the Maſter of the Rolls 


(Lord Kenyon) in deciding Peirſon v. Garnet, 2 Bro. Ch. Rep. 38. 


9. Bequeſt of an annuity out of land to churchwardens, to 


keep a family vault in repair, is void at law; but the heir at law 


= be ſubject to the truſt. Ambl. 644. 1767. Gravenor v. 
_ - 16, Where teſtator defires all his money may be diſpoſed of 
as land, or vice verſa, that is a direct truſt, and will be executed 
in equity. 2 Ye. jun. 176. 1793. Walker v. Dem... © 
kt The Rat. 45 frauds requires, not that à truſt ſhall be created 
by writing, but that it ſhall be proved by writing, which may be 


* 


fubſequent to the commencement of it; and a truſt may be raiſed 
by implication from letters and a paper referred to by them, and in 


advances of money. 3 V. Jan. 696. 


by operation of law from 


2 * f 


. 


3 2 


* 
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| 2 hh x . — E he” * . 22 5 4.4 uh 
J s tüction ek Truſts. 10 rng. In 
i hy 26-4 general. How. 1 


n 3 Bache -by will dire: 8. "bis 3 to convey 5 f 


full fourth part of all his freehold lands, c. to the uſe of 


bis daughter Priſcilla for life, and ſo 2s ſhe alone, or ſuch perſon - 


as ſhe ſhall appoint, take and receive the rents and profits thereof, 
and ſo as her buſbaod. is not to intermeddle therewith, and fro 
and after her ſe, in truſt to the heirs of the body of the ſai, 
Friſeilla for ever; this being an executory truſt, the wife took ; * 
eſtate for ie only, and the huſband therefore not entitled to be 


Wor * the Aare. 1 All. Ser. 3738-4 « Roberts v. Dix. 


"« 1 give and deviſe my lands at 6. to Robert. Colſon, my 


randſon,. for life, remainder to 4. and B., and their heirs, to 


« pech contingent remainders during the life of Robert Col/s Yo, 
- c remainder to the heirs of Nobert Colſon lawfully begotten,” 


e queſtion was, whether Robert Colſon had an e fre for life, of 


in tail. And it was, decided, that by reaſon of the remainder in- 
* between the deviſe to Kober for life and the ſubſequent 


limitation to the heirs of his body, the ſaid Nolort took an eſtate 
kor life, not merged by the geviſe to the hejrs of his body, but that 


by that deviſe an eltate tail in remainder veſted. in ed aid Ro. = 


bert. 2 Ati. 247. 1741. Colſon v. Con. 
BS, Benjamin "Allifon deviſes lands to B. and C. WY eir in” hotly 
in tru by rents and profits, 


waſte; remainder to truſtees and their heirs during the life of the 
ſaid Thomas; Bagshaw, to pręſeryę the contingent rape, 


with remainder, to;the.uſe.of the heirs of the bady of Thomas 


ee with remainders to his nephew Benjamin Bagshaw for 


life, /ans waſte,” remairider to truſtees to preſerve contingent re- 


aka with temainder to the uſe of the heirs of the body of 
| mine Bagshaw,..; with remainders over. It is to be obſerved, 


tat there are two material differences between this caſe and 705 
_ caſe of Colſon : v. Golſon, ſupra, (viz.) the clauſe ſans waſte; and 


2dly, this was 2 truſt ; and the court decreed that Benjamin 


Wo took only an a * life. 2 Att. 583. 16 ho” 2. 


ag cba TW v. Spencer. Cer. | 


The rule of of confiruEi of I ations, 1 e e Fg | 
i cory and in a at whether the | 


truſts-as are executed, and ſeth os are purely executory, is flill Us 


2 Mme or nts vide Fonh., Treat, on Eq- 466, 407. * 


. deviſes er tri exetuted, is Fo 5 5 


ines betgoeyn. 
eee . 


4. The . Ra of truſts of real and p eſtates in 
equity 18 according to the limitations of a legal eſtate; unleſs 8 
there be a plain intent yy the e es 98 1775. 


5. Devi 


"OY: v. ä 


ſale or mortgage, to pay, his debt 
and 1 expences, and after in truſt as to a moiety' to the uſe 
pf his nephew Thomas Bagshaww for life, without impeachment of 


Tro ＋⅛iIiiI . ᷣ nam AMET 


„ re 


3 — H. Assel in duft for tetsferz ee W 
7 not be worth 2000/., and who ſhould: claim within two 
years 3 one claimed; and the claim was allowed, and a ſum of 
money ordered, but che claimant died before payment, it was or- 
dered to be paid to her executor. | Another claimed, but died 

before any part of the legacy was applied. It was ordered, that 
eee ſhould be paid what the truſtees? ſhould think pro- 
Another within the deſeription en ventre:/a were at the death 


; of +I :teſtator,” and bôrn ſoon after, claimed but His claim was 


overruled. - Aub. 508. 4 1972: * Bennett v. ' Honywood. e 
6. In cbnfderattor my wife has 1 to give "what I ſhalt 
give. her to her and my children at Her death, I give; Se. 3 held 


a truſt for her children after her death. Amb. 319. 1781. : 


_ Ghftonry. Lombe. AAS A n A 3 83 r 
7. Deviſe to my wife, not doubting ſhe will diſpoſe of the 
Fame amongſt my children as ſhe'ſhall pleaſe, a truſt for teſtator's 


children ee to her 2 Peet 42855 1739. Oy 


EY 
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at HERE the! lord FIC manor, by a N — 
4 parcels of common or waſte lands to truſtees, for the 
benefit 4 5. themſelves and the reſt of the tenants of the manor: 
the whole of the lord's intereſt paſſes, and there is no reſalting 


4 V oi —_ - « 
$ g ; o 
* # 


1 


. 


- 


,4ruſt for him, as to the ownerſhip of the ſoil. 53 Bro. P. C. 9 | 


e Right Hon. Viſcount Irm v. Simpſon and others.” © 
2. ConſtruQive truſts, or truſts” reſulting: implication, are 
not within the ſtatute of frauds and perjuries, but ariſe from the 


apparent nature of the wander 6 Bro, oY 0 or | 2877 


ae „ e 


3. Parol s toit i. not:admilible; "abs © para + 
4. In all queſtions of refulting truſts, the rule of 3 PEE 
„ the nature and cireumſtances ef the caſe, and not the 


e e rule; for none ſuch there is, and nene there can 5 by 


6 Bro. P. C. 480. 1472.' del: v. Fitægerall. 


5 5. J. S. grants a leaſe to A., which is ited to bei in ook RE 
for the leſſor, and A. declares the truſt thereof in writing accord- N 

ingly; this leaſe is afterwards. ſurrendered, and J. S. grants a 
ne leaſe to B., without any truſt being declared. Held, hat 


B. was entitled to the whole benefit of the new leaſe, and that 


there was no . for the repreſentative of J. S. Bro. 


P. C. 526. 1778. - Pilkington v. Bayley. : 2 


6. If a receiver lay out all the money Feed i in hand; or m 
-executor realize all his teſtator's aſſets, and die infolvent; yet a 
court of equity cannot charge or follow the land: but where 4. 

b received a ſum of money, which he covenanted'to lay out in lan 
to be ſettled to certain uſes, and afterwards purchaſes an eſtate 
_ which he does not . but 8 ws WE own that it. inde "> 

; 1 F 8 
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dieterminable upon three lives. On the lord's refuſing to renew, 


but for lives abſolutely, complies with the lord and changes the 
years into lives, on the infant's dying under 21 and inteſtate, this 
mall be a truſt for his adminiſtrator, and not for his n 3 F. 


un. 100. . 1730. Witter v. Witter. 


38. A. among other legacies. gives a legacy af. gl. to. B. bis 
brother and heir, and then makes his wife C. his ſole heireſs and 

executrix of all his lands, tenements, goods and chattels, the ſame 

to fell and diſpoſe of as ſhe ſhould think proper, to pay his debty 
and legacies; ihis 18 a gift to her of the ſurplus, and not a reſult. 
ing * for the heir. 3 P. . mt. 295• 3 4730. en | 


3 Aevites arent- RW to be fold to pay legacies, amounting 


ad 300, and if the rent- charge ſhould ſell for 10000. the. teſta - 


tor gives a further legacy of 2008. : it ſells for more than 800“, 
and leſs than 1000/.: the exceſs beyond the 8001. ſhall belong to 


_ the heir. * 2 ee truſt. oY” F. mt. 2525 aß. 2734 
rm” a0. , Lee ee 3 e and wills, if there be no 
5 eee of the truſt of a term it xeſults to the donor; other - 


wile where it is a-ſcttlement for a valuable conſideration, and in 
the nature of a contract for the benefit of the wife and of the 
© > | op 1 tt. 191. 1744 Brown V. Jones and others. 


bt 4. buys a copyhold eſtate for his.own and two 3 the 
manor of. N 
chaſes in it, his eſtate ſhall go in-ſucceſhon, and by bis will de- 
viſes all his. eſtates, real and perſonal, to his wife, though the 
| legal intereſt be-uccording to the cuſtom of the manor, yet A. has 
an equitable intereſt from being the ſole purchaſor, and it ſhall be 
conſtrued as à truſt for him, he having eee the money. 

a 1 l. 385. 1737: Smith V. Baker. 3 


where the cuſtom was, that whoſoever pur- 


13. Where an eſtate is limited to an naceſtsr. Tore life, and 


> 3 to the heirs male of his body, che eſtates are 


connected, and make an eſtate tail in the anceſtor, where it is by 


the ſame conveyance; the ſame has been held where it did not 
ariſe by the ſame conveyance, bat by way. of reſulting uſe, and 
the Lord Chancellor inclined to think, that the reſulting truſt of 
2 freehold, to ſupport contingent remainders, might connect in 
the ſame manner with the limitation in tail, though not created 
together with, it. 1 Ab. 595. Mora 1738 Hopkins v. Hopkins, 
„ incumbent of the reQory of G. deviſes his/perpetoal 
advowſon; donation, and patronage of the patiſh church of B., 
and all glebe lands, profits and appurtenances to the fame be- 
longing. to G. S., willing and deſicing ber to ſell and <difpoſe of, 
the ſame to Eton college, and on their refuſal to T. rinity college 
N mc on retails to any college in OM or Cam- 


be whe beſt „ an in this caſe no 


e with the gear- gen this binds the ett 2 B. Was 415. 


1 1727. Degg v. Deggs-. : 
- An Re in all i for an infant, of a leaſe fon, 99. years, 5 


reſulting 


to 


bo SINE . oa. i A ns, 


| Tru 


ben on of the adrowſop to B. to . Ss * : 
teſtator, but a deviſe of the beneficial intereſt therein to G. 8+ 


with an injunction only to ſell to particular ſocieties. 1 th. e 
1736. Hill v. Biſhop of London. 


14. The general rule, that where lands are tevifed force A 8 
ticular purpoſe, that what remains after that purpoſe i is AY 5 


reſults, admits of ſeveral exceptions. Bid. 


15. There can be no confſtruQive truſt, but e intent 
of the teſtator is appatent; willing and deſiring G. S. to ſell, Sc. | 
ae more properly words of injunction than truſt. Lid. : 
106. Where areal eſtate is deviſed to be fold for payment of | 


debts, and _ more ſaid, there is clearly a reſulting truſt. Bid. 


17. V. H. by will deviſes the perpetual advowſon of 8. to 22 
| 4, '&c. upon truſt to preſent his ſon V. to this living, and that 


after the church ſhall next after his death be full of an incumbent; 


ther to ſell the perpetuity, and to «apply the profit ariſing from 
the fale,'firſt for payment of debts, and the overplus he diſtributes 
in thirds to his daughters; the truſtees preſented N. the ſon, who 
died before the adyowſon was ſold, leaving a daughter an infant, 


who by her next friend brings her bill, inſiſting, after debts and 
legacies paid, there is a reſulting truſt to the Note at law of the 
teſtator in the advowſon, but the court er nile. 1 Ati. 


| 621, 1739. Hawkins v. Chappel. 


18. Where exeeutors'are declared to be only e or have 


particular legacies given to them, the reſidue ſhall be conſidered | 
as undiſpoſed of. 2 rb. 18. 1 739. ee v. hg Neud v. —_ 


Snell, 2 Hi. 643. 8. P. 


10: Grece Lavoe e the den, r e awe" - 


in truſt for the ſeparate uſe of her daughter, and appoints 


her executrix of her will, but makes no diſpoſition of the ſurplus. 

This is not a legacy, but an exception out of the ſtock the teſta- 

trix had given to her ſon, and does not excludethe daughter from 

| the ſurplus. * 2 Ath, 45. 1740. | Newftead ww an | 
teſtatrix has als ü 


20. Where the reſidue is undiſpoſed of, a 
ways declared that the next of kia ſhall have nothing, executors, 


though they are legatees, ſhall have the refidue. 2 Al. 68. 1740. 
Arnerbſinke v. Woodroffe, _ | 


21. Where an eſtate is purchaſed i in the name of one 


und the money is paid by another, it is a reſulting per or 


where it is declared only as to part, and nothing ſaid as to the 


reſt, what remains undiſpoſed of reſults to the heir at law. 2 All. 
bo ole 1740. Lhyd v. Spiller. _ 5 
22. The plaintiſf, whilft' a papiſt, een; an advowſon to the 


defendant Fletcher for the term of 99 years, and having con- 


formed, has brought his bill for a re- aſſignment of the term, ſug- 
pefing he had only aſſigned it in truſt for himſelf, and to avoid 
the penalties ef che ſtats. 3 Foe. 1. and 1. & I. Defendant 
| Ft the ſtat. of frauds and perjurics in bar'to the ON : 


t by. his 2 8 admitted, the advowhu' Was N 
- 


him 
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_tended:to'take any benefit of it to himſelf, otherwiſe: than in 
preſenting the other defendant Legin to the * upon the next 


* 


—— as a proper perſon for à grantee, and be did not know 
de plaintiff above a month before the grant: if oy ple had ſtood 
alone it might have been ſufficient, — coupled with the an- 
feen which confeſſes the facts, it muſt be over-ruled, for if rhe 
Aaadmiſfion in the anſwer amounts to a confſeſſion of a truſt for the 
defendant Lagin as to the firſt avoidance; the conſequence i is, A 
"IE truſt for the-plaintiff after the preſentment to Login i Is 
rformed: 2 fil. 155+ 1740. Cotting ton v. Fletcher. 
- "ing: Where there are to executore; and a legacy is left to one 


x 7 | bor mourning for himſelf, his wife and children, he ſhall have a 


uf the-refidue e mr wee 2: 8h. 243. e 17417 
= * E v. Bradford. | - 
24. Truſts by implication ariſe hs.” one. +: potion: pays the 
ee the conveyance is taken in the name of 
but t her ada ar gods gr 1 volun- 
by 3 conveyarice. ing v. yz 2 256 41. 
1 2 A bare intention, or even negative words will .. 


| -at Jaw from-inſiſting on 4 reſulting kraft. 2 tl. 566. 


44% Crok'v. Duckenficld. e 

5. Io this caſe the legacy was to be void {vt of the real elle, 
and the legatee died before the contingency-happened, on which 
he-was to take; therefore the legacy was conſidered to fink into 


dus eſtate ſor the benefit'of the heir at law. S e . % 


h - Attorney- Grneral v. Mildr.. 
© - If a child, who has a legacy payable out of Jad, dies bes 


—_ - Fore the anno ach happens; ir goes to the che heir: « fortiori where 


* is given to = ſtranger. Hbid. 113. 
28. General Puitney by bis will gives to Mrs. Lon Wain the 
yearly ſum of 400l;, payable, quarterly 3: and in the laſt claufe 


Sires her all his houſchold goods and furniture, (three pictures 


- excepted) and all his plate, linen, watches, e and clothes 
- _  whatſocyer, and deelared her ſole executrix. bill was brought 
for an account of ſuch part of the perſonal eſtate as was A ar 
poſed of, and for a diſtribotion. The bequeſts of the ſpecific 
| thipgs to Mrs. Watſon excludes 1 1 the reſidue... 3 Ath. 226. 
1 Southcot v. Matſ mn. 5 
29, Legacy to H. and 2 <eevtord 'of the will, and land de- 
_-viſed to C., to pay rooolro the executors, the reſidue to a; cha- 
_ ity. The 1000k-is's charge on the real eſtate, which is void dy 
the e eee act, and reſults to the dein. | 4 Pe. rob. . 
Arnold v. C 
30. Deviſe in ruſt for a child af the teſtator's e u 
"hp die without ifſue then over; the intermediate profits till the 


. 4+ : . * e 2 accumulate and n to rata 1 Fef 


* 
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kim bor the 5 ike: bill, * he never mi | 


- avoidance, for that he was recommended' by Mr. Login to the 
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: ww Diliog: a pri 21 Fo" — 
_ tors, does not exclude n from: urplus. AV 27-1 IL 
- me v. Feaft. | pl 7 l _ 


32. G. Berkeley made his vill, and thereby after making Nag 
- £ Broom his whole and ſole executors,. as. — his, perſonal poked | 


© ne 75 7 „ of * * 3 3 my Zo 4 : F. 
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diſpoſcd of as follows; among ſeveral other legacies he gives to 
worthy friend Vm. Broom a mortgage he had on the eſtate- of 


Vm. Brom himſclf, with all the intereſt due thereon, to be di- # 
_ vided equally between the daughters and a niece of Vm. 


on their marriage, provided with conſent, or at his death ; and at 


their deaths to be divided between the two ſons of Win. Broom. 


To 7: 70s he gave 2. bond of 200/., which was owing to him the 
y. the other executor. Broom. Then comes the reliduary 


Fug N e After all my juſt debts aud legacies: paid, I give 
and bequeathe the remainder of my eſtate, real and al, 
2 [Hi whatſoever ſhall be due to me for half pay, &c. without 5 


e ;” held, the reſidue was à reſulting. truſt for the : 


2 F 91; 1750. Biſbep of Cloyne,v« Dung. 
33: Mane . to next of LE” as 520 _ — does 


e next of kin from claiming the reſidue of the per- 


bana _— e ne ae ee. 
: 379+ Andreu v. Clark. . | i 


One executor, A ſpecific and tabduary legatee, dies in 56k 5 
teltator's lifetime z it does not go to the next of kin, but ane * 


the other executor, having no legacy, though a real eſtate in fee 
80 was deviſed. to his wife. 2 V 106. = 4750. Wilſon v. pt 


3%. T heophila Moor deviſed all her worldly ſubſtance, after pay- : 


ment of debts and funeral expences, to Mary Lovemore,- to be 

paid her at 21 or; marriage, which ſhould rt happen, provided 
ine married with the. | 

| fore attaining 21 or marriage as aforeſaid, then all her worldly 

_ ſubſtance io ; the teſtatrix, makes the defendants execu- 

tors, heartily requeſting thew, to be ſo kind as to take on them 

the execution of the will. Mary Lovemore dying under age and 

. nomarrics, the executors were held truſtces for the nent of kin. 

25 4 A* 1752. Lord North. and Guildferd v. Purdon. ö 


conſent af; or in caſe ſhe dies be- 


teſtator's. wife was in this caſe excluded from taking 


> 1 — undiſpoſed reſidue as executrix, by having a legacy. Where 
| xeſulting truſt is inſiſted on in oppolition to the legal operation 
of a will, parol evidence may be idmitted. to rebut that equity, 
Aub. 126. 1761. Lale v. Lale. | 
| whe A-reſulting truſt of a 8 as well as of a free- 


is withia the dane of frauds. Amb. 15 1. 18 Withers 


*. Withers and other. 8 
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is given over; ſo much as is given, in mortmain ſhall 1 to t 
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| denied — wick: A Lopes, held to 85 to the next of kin. 
Amb. 768, 1777. Nicholle v. Criſp and others. © 
0. Deviſe to à body corporate in truſt, failing © the fiatute 
1 mortmain, the uſes are not defeated by the deficiency of 4 
truſtee; but faſten upon the eſtate the law raiſes, and the heir 
law eis a truſtee; to the uſes of the will. 1 Bro. Ch. Rep. 8 1. 


1 Eni and others At e Maſter, Ee. La _ . 


41. We W. nee per © ates in fee d ener Wu fel WE ps Pa) 
— debts; Er. and afterwards to apply the refidoe as follows: to Tai 
TFoor. and pay intereſt to D. till marriage, and pay the 2 
to D. within xwelve months after marriage, then ts divide the 


| peliduoin ares dmong the plaintiffs. By will he gave out of 


other lande a charge for another daughter, the refidue to the 
D. died unmarried; the 15007.” reſulted to the ſettlor 


us a reſulting truſt, but in bis hands was perſonal eſtate, and 
| E. as part of the reſidue. 4 Bro. Ed. Fade dn - 1780. He 


is reſtator by his will, dated the 22d of ber 1781, 4e- 


—_ 


- ld to the plaintiff his wife 2 real eſtate. Heè alſo bequeatlied 
to her his houſe in town, his plate, c. (but no pecuniary legacy) 
and made her executrix. She was held a truſtee as to the reſidue 
. for the next of kin. 1 Bro. Ch. Rep. 154. 1782. Martin v. Reborv. 


43. A man dying poſſeſſed of leaſchold property, which he or- 


: ders to be fold, and the money paid to a charity, which i is pre · 
vented from taking by the ſtatute of mortmain; the executor 


having a legacy, a and there being no next of kin, is a truſtee for 
whe crown. ” I Bro. Ch. Rep. 202. 1783. Middleton v. Spicer.” 

44. Where unequal legacies were given to executors, by their 
own names, they ſhall nevertheleſs take the reſidue. 1 Bro, Ch. 


Rep. $28. 1783. Bowker and others v. Hunter and others. 


45. Teſtator gave ſeveral legacics, and ordered his real and 


| perſonal eſtate to be ſold, his debts and legacies paid, and the re- 
Gaue to certain legatees, in the proportion of their legacies; two 


n the legatees died living the teſtator, theſe ſhares are lapſed, and 
fo far as they are conftituted of perſonal eſtate ſhall go tothe 


nent of kin, and ſo far as they are conſtitured of real eſtate ſhall 
| | 4050 the heir at law. | 5 1 Bro. Ch. HO 503. Te. Ackr 


46. . 0. conveyed 9 fila of money to 9 00 to 1 


. 
It nid out in land to be ſettlet to the uſe of himſelf for life, re- 
mainder as to the lands, to be purchaſed with diſſerent ſums, to- 
ſeveral of the ſame uſes, but with different ultimate remaingers': 
by will he gave leaſchold'eftates and a mortgage to ſecure ADAul- 
ries, the ſurplus intereſt oy rents of the Hands to be purchaſed t0 
be paid to R. C. for life, and to be ſettled in the fame manner 45 


143 other oſtates. It being uncertain which of the limitations th 


deviſe was to follow, it being, as to the ultimate remainder, the in- 
ules 108 TOs * oh, wo _—__ * | 
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as: 8 uſt,” 
-M Devonſhire. . FF! ; 

47. Teſtator e truſtees for a term, e . 
. for life: the truſts of the term were to pay the ſcheduled: debts 
of A. and B., and to make them an allowance; the debts being . 
| Rated to be paid, a "truſt reſults to A. and B. A demurrer ty 
the truſtees to bill by creditors for an account'as having no in- 
tereſt was therefore over- ruled. 2 "Bro. Ch. Vo. 203+ 1757. | 
| Dawidfon v. Foley. 

48. Resl and ae eſtate veins 8 to tutors Bf be ſold, 
and converted into perſonalty, the truſtees to pay tlie produce t to 
A. for life without farther diſpofition, the reſidde does not yo to 
the truſtees, as undiſpoſed of, though they were made executors, 
and one of them had a legacy, but is a reſulting truſt for the heir 
for ſo Rt as Was oo eee of the real eſtate, and as to the. 
-perſonal for the next of kin. 2 Bro. CB. R £9 17 
Wert on gh 1 Vet jun. 44. 8. C. 0 . = 

19. Teſtatrix made defendants truſtees: by a colititithe' inade” 
dem executors, and ordered them to be paid for jouties and 

es. This ſhe wwe her intention to make them executors in 


© ruſt only. 2 Bro Ch. Rep. 634. 1789. Dean Y Dalton. © 


50. Where a reſidue is given to a perfor who dies in the life- x My ow 
time of the teſtator, by which the gift is lapſed} Rift'the execu- $2.5-C- | 
& ne though they have no legacies, are truſtees for the next of neay v. 

Bro. Ch. Rep. 28. 1789. Bennet v. Batchelor, * *'  Srtaniſley, ia 
Toad Teſtator gave bis brother and nephew legacies,” and of N 
them executors, but did not diſpoſe of the Tefidue. * They 
were indebted to him in unequal ſums ; this is no releaſe of t 
debts, and they are truſtees for the 1 8 of kin be to the” refidue. 
3, Bro. Ch. Rep. 110. 1790. Carey v. G | 5 

52. Teſtator ordered his real eſtate to be bold, and the reſidue 

to be laid out in the funds, to remain for 10 years, and at the end 


_ thereof gave the ſame to his nent of kin: the next of kin at the time 


of the death would be entitled to tate; and the teftator EL 
one brother, who was ſuch next of kin, and who died withi 
ten years, it is Ja fed, and ſo much as was produced by the real 
_ oftate reverts to PE at law of the teſtator, and ſo much 25 | 
vas perſonalty to the repreſentatives of the brother. 3.4 Bro. Ch 2 
_ Rep. 355-" 1791. Sink v. Leut, 3 

53. The reßdue of a mixed fund given by a "cot of London 
in mortmain'reſults to the heir at law, and next of kin in propor- 
n 4 Bro. Ch. Rep. 409. 82 1793. Middleton v. Cater. © 

54. Executor having a ſpeci legagy. was held a truſtee for the 
next of kin. ES road 344. | 1791 Meurſe v. Finch,” 2 Ve. 
1 is entitled to an unbequeathed xclidue, unlefs 
there is a ſtrong-aad- violent prefumptiqn againſt him: a le 
to him affords ſuch'preſumption : but parol evidence of the inuten 
tion is admitſfible to rebut that; and is not to be confined to the 
br ng * wal: r 

2 


— 


„ ths time 8 But as 1 intention of * n,, + 

oh io "the will and by parol evidence, the unbequeathed reſidue 1 

15 | bet deereed to the executor, | 2 Ye: jun. 465. 174. | Cleynelv. Wo 

| onions and T hernton v. Tracey. EY * 

: D 56, Real and perſonal eſtate deviſed to the executor | in truſt to | 6 

| pay debts and legacies ; the reſt and refidue to himſelf: the only * 

purpoſe of deviſing the real appearing to be to- inſure payment of bs 

| E debts, without any intention to diſinberit the heir, it was held ; & 

* only a charge, and that the heir was entitled to the ſurplus of the 8 5 

real eſtate. 3 T9 Jan. 210. 1796. Halliday v. Hudſen. © 

| Settlement upon marriage of the wifc's property only upon 3 

„ certain truſts for the huſband, wife, and children: in one event 42 
dor dhe huſband abſolutely, but making no proviſion- or the ever, 3 

| A Which . 4 reſulting. truſt. for the wife. 3? Vf. Jun: 467. 5 5 

ET 279g ngham v. Nenny. Ke 1+ 0 

. a deviſe to a charitable af . 16 valid, the heir 7 

| 'of the 4. . r has no right to the rents and profits accrued, ' before 7 

the deviſe is carried into effect. 3 J Jun. 714. hoo Attor- | of 

General v. Bowyer. But it was ſaid in this caſe by the Lord De 

be aorta that where, there was a deviſe upon 2 future comin- - 

wo „ and no intermediate diſpoſition of the. ure and profits, 0 

| OS Rory was a reſulting truſt for the heir. Bid. 125. | f F 
| 1 88 2597 Ope One executor yp. by a legacy for eure ' clearly „ 2 
ulles of the rebdue for the next of xg y 4 muſt be: 2 
| „„ 2 alſo, 4 Ve. jun. 21. 1798. White v. Evans. E 
| 8. Where it appears by expreſs declaration oriplain inference . 
a 59 that. executors are not intended to take the reſidue be 1ally, ; 4 

285 the are truſtees: 3 legacy is only one mode of ſhewing it; and ' FF 
„ft enpreſſecl to be for care-and trouble,-parol evi on e cannot de | 51 


— — TEC = 


| admitted. Bid. 22. See alſo 4 Vel. Jun. 729. 


the 45 and codicil +3 


61. Executor having ſpecific beque ſts by 

held a truſtee for the next of kin as to the refidue undiſpoſed of.. or 

4 Pefe jun. 76. 1798. - Holford v. Nod. 2 
62. Teſtatrix by will appointed an . and gave him a a N 


1 acy: afterwards, by a teſtamentary paper, ſhe: directed the re- 2 
ne to be diſpoſed of according to private inſtructions to him; | 


2 having, by 2 ſubſequent rodicil, added another executor, died - 31 
without giving any inſtructions ; the executors are Naters 8 8 : 
- Os reſidue for _ next of kin. 4 Ve. mo. 1151 Ange. 1798. a 8 
„ eee in e being 1 not individually, Mt; 
7, as 2 firm, executors and guardians claimed: the reſidue — . 
poſed of in excluſion of perſons. appointed attornies, executors, Ke 
and guardians in Denmark, and others a 8 r and „ 

_ "executors in Iudia; it was Verte a truſt for TRE of f kin. 5 
e Gaac, 2799. Er af nen | 
564. Bequeſt of various particulars, comptifing all tl tors i don 
perſonal eſtate to his wife for life; then, after der dif- . 
ling of, and charging With legacies certain parts After che death Ts. 

of his wile, he e her e * Pa flug Tho een and q 


* 
45 
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* 


funeral expence a mk: 8 as to. the roſdge-for the 
next © of kin according to the ſtat, of diſtributions. 4 V. o% Jun. 72 5. 
1799. Dick v. Lambert. 


1 66. 8 haying legacies of 200 A- piece to 855 mourn ning 
 riogs, and equal ſpecific legacies, were upon the former held t 
tees of the refidue for the next of kin. 5 Ye. An, LAN: 1799 
8 7 v. Marray & e contra. | 
To tlliam Ablett, my eldeſt Lothar, I give 8 AS 2 le- 
, and to his four children 10/.. each; and to Stephen Abbvtr 
3 10 him as a legacy, and to his three children 101, each; and 
to "John Albetr, deceaſed, his four children, three ſons, lol. each, 
2 to his.daughter e, Lumley 208. , and to my ſiſter arab 
 Nickler, only daughter. of Bliz. Nickles, 20/.; and to my. brother 
mas Abbott tol., and to his only daughter 20/.; and the annui 
of the ebree Miſs. Vaughans, 9 „ Middleſex. Spital, 
to. LEY Gſter Mary Ellington: ſhe to have it for her natural. 155 
55 er huſband William Ellington not to have any thing to do 
7 with it, but to be at her diſpoſal ;- and. after her death to be di- 
_ WW vided among the furvirors, and added to the annuity 1 gol. 
- during her natural life; and the ſaid William Ellington to ha 
ne Sl. for mourning. and to m brother Samuel Abbatt 201. and 
3 my brother Joſe ph Abbott, of Freome,.. 10/.; and to five perſons, = 


65+ Bequeſt to an executor by. way. of exception is not fufe 5 
kcicnt to debar him of the reſidue wndilpoſed of. 4 6 9 7 Jun. 738 | 


ee 800. 


70 one guinea each for a ring; my to my nephew. James 
” 3 whole and ſole execut Wi James Abbott, the executor, who 
. =. was one of the children of Hliam Abbatt, declared a truſtee for 
» che next of kin. 6 J. jun. 343- 1801. Abbott v. Abbott, .. 
au 68. Bill by the heir at law againſt, re ſiduary legatees, deritees, 
51 and executors; ſuggeſting a ſecret truſt, undertaken. at the requeſt 
. of the teſtator, either not legally declared, or if ſo, void, as to 
8 the real eſtate, and written acknowledgments by the defendants. 
Y of a particular truſt for charitable purpoſes: the wil alſo, by par- 
” ticular expreſſions, and equal legacies to them importing a truſt, 
d 1 general demurrer to the diſcovery and reli, Was e 
of $ 2 Fa. 3 * v. 8 „„ Obey Lon hy 
„ i 
5 0 F) Advancement, "What an Advancement, ond 
yo OX Oo DOE. Tru. vs OR, 
ki s: b w” OY 3 lands. in "ks. ſon's name, "bi fon — 
43. 1 then 18 years of age, the father continued in poſſeſlon 
£0 ll his death, this ſhall be conſidered as an advancement for the 
mY don god not a trult for the father. 1 . N 1737. Taylor 
N. 5 Le 
„ e Lord e Hardwicke. The The general rule has been 
ad admitted, and has been long the doctrine of the court, that not - 
that withſtanding — pays the whole 3 yer if the pur- 

Q3 chaſe 


% 


n1Vin. $02. 5 


* 


* 
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15 


in E ſon, is becauſe the father is his natural guardian during his 


the purpoſe, for till a diviſion the father has the poſſeſſion of the 
whole, and even after it a moiety, beſides the chance of the other 
moiety by ſurvivorſhip. Bid. 


4. A father, upon his ſon's marriage, gives kin A conſiderable | 
advancement; and' having ſeveral younger children beſides, who 
had no proviſion, he ſells an eſtate; but 500). only of the pur- 
chaſe-money being paid, he took ſecurity for the remainder in the 


nme of liimſelf and his ſon. The father received the intereſt, and 
great part of the principal, without any oppoſition from the ſon, as 


did his executrix after his death, the ſon writing receipts for the 
Intereſt, A queſtion was now made, Whether the ſon ſhould be 
PN a truſtee for the father, or intereſted in his own 
Per Lord Chancellor. No doubt, where à father takes an 
8 in the name of his ſon, it is to be conſidered as an advatice- 
ment, but that is liable to be rebutted by ſubſequent acts ; ſoif 


the eſtate be taken jointly, ſo as the fon may be entitled by fur- 


Se, vivorſhip;; that is weaker than the former caſe, and {till depends 
on the circumſtances ; the ſon knew here, that bis name was 


uſed in the mortgage deed, and muſt have known whether it was 
for his own Inrexeſt, or only as truſtee for the father; and inſtead 
of making any claims, his acts are very ſtrong evidence of the 
latter; nor is there any colour why the father ſhould make him 


any-farther advancement when he had ſo many children unpro- 


_ vided for; and in uling the ſon's name the father might have a 


view that the ſon ſhould be a uſes rathes 5. another. - T . ; 


_ 2 "Toe v. Pole. 


„ 2 


1 


(8) Declaration 7 Truſt 


B the Natute of. ſrands aud perjuries all Sas of Ry 


muſt be in writing, otherwiſe they are void, except ſuch as 
ariſe by operation or by conſtruction of law; now truſts of this 
nature are when the legal .ꝗ is in another, but the purchaſe- 
money has been pid by a't 


payments There-is another Way of taking the caſe out of the ſta- 


tute, and that is by admitting parol evidence, within the rules 
laid down in equity, to ſhew the truſt from the mere circum- | 
ſtances in the pretended owner of the real eſtate or inheritance, | 
Which makes it impoſſible for him 125 _ the N 2 hh. 1 


BF. 


” nah | "WR" v. e's es. 


of a younge PRE" the heir of A0 fa. 

ther ſhall not oft upon it as à truſt for the father, - 2 Ait. 450. 

Dec. 1142. Stileman v. Aſhdown. | 
3. The reafon' why a purchaſe in the ſon's a though ihe 

poſſeſſion continued in the father, has been held an advancement 


minority, but a purchaſe in the name of the father and ſon as 
Joint tenuntt is no advancement of the ſon, as it does not anſwer 


888 3 8.8 8 


ird perſon; this is à reſulting truſt. 
for him who paid the money, but then he muſt clearly prove the 
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ng 6 8 3 hs ns dP pie che end 
Jof Freehold land within 21 miles of Chefter : the plaintiff, 
| the firſt tenant in tail under a limitation from A4. ſuggeſting that N 
no ſuch purchaſe could be found; but that à convenient = 8 
might be had in Lancaſhire, prayed that the truſtee! might 'be 


rected to purchaſe accordingly.” Lord Hardwicke Chancellor, or- 
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dered the truſtee to look out for a purchaſe within the terms 
the deed, and if no ſuch could be found, laid, he ſhould be in⸗ 
clined to deviate from the ſtrict terms of the truſt. 3 Mt. ON 
1746. Maynwaring v. Maynwaring. © | 
2. On the marriage of George Southcombe with Dorothy his wife 
by indenture of the 3d of May 1648, 2 leaſchold eſtate was af- 
ſigned to truſtees to the uſe of George Southcombe for life, re 
| mainder to his wife for life, remainder to the children er the 
marriage, with power to the father to appoint the whole or any 
bart to any one or more of that marriage, if there Jhould be more 
than ane. There were four children: of the marriage; and on 
the 3d of May 1668, by deed of appointment, in which the 
wife joined, George, the father, in conſideration of 8of. paid 
to him and go/. to his ſon George, by Lewis, his eldeſt ſon, 
and for, other conſiderations, appointed the eſtate to truſtees, as 
to one moiety to the uſe of himſelf for life; and as to the hes 
moiety, immediately to the uſe of Lewis for life; remainder 28 to 
the whole to ſuch wife as Lewis ſhould marry for her Hife ; re- 
mainder to the ifſue of the body, or child or children of Lewis; 
and for want of ſuch iſſue, to t 8 ul of the other ſons of George 
Jau heombe the father, and of their ſons or iffue male, of of ſue] 
one or more of ſuch-other ſons of the ſaid George Southcombe' to 
whom Lewis by deed or will ſhould' give or difpoſe of the ame; 
and for want of ſuch iſſue male, to the executors or aſſigns 0 
Lewis for the reſidue of the term. Lewis died without ide. 
3 ag: was the only ſurviving fon, and afterwards died, leaving a 
| and daughter; the ſon is dead, and the daughter filed herbill 
to be relieved againſt the appointment, but the bill was diſmiſſed - 
with coſts, the appointment under the particular circumſtances 
being held good. Ambl. 289. "1755. Lang/ton v. Blackmore.” 
* * for life under à will, with power to eut down ſack 
trees as four perſons named in the will ſhould allow or direct; 
held, the check neceſſary to the execution of the power, and the 
| 7 being „a the check ee . on the court. Am. 506 8. 
25 85 Deviſe of all the” teſtator's real ang perfor IN to his 
. wife, to the end that ſhe might give his children ſuch fortunes as 
he ſhould think proper, or they beſt deſerve.” There being five 


| children, and the eldeſt being provided for, an appointment of 


r 


; ene — to To and the reſt OY the other children, was 
| | Q4 held 


held a 
8 Burrell. 


Es | 


— 4 
1 *S K 8 


0 ppointed to Anne, who was dead, 175 
| what the ſame. ould be divided 2 


5 


8 
K £ 
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5. Upon che ſecond marriage i beaf 


= dau improvement of that ſom, In 17367 her ſecond buſband then 
= living, ſhe made a will; thereby reciting, that ſhe had before ap- the 
= painted Sci, part of the ſaid 30, O00, for the benefit of her | 
1 > bertel Lord Morpeth, and 20007, other: part thereof, for be 
_ ber daughter Lady Morpeth, which ſhe intended as part of Fee 
= 2 what ſhe propoſed to ge her at her death, and the appoints the 2 
= remaining principal ſum to be paid to the en, of her tas 
ſaid firſt huſband, in che ſeveral proportions aſtermentioned, via. 1 
: to the plaintiff 2000/., to John Spencer z000“., to Lady Bateman Jes 
AJ sqeol andthe reſidue; which the compated/at 100 to Lady | | 
 Marpeth.'' Faln Spercer- and Lady Morpeth died in her lifetime 5 0 

5 aſter the making her will; «their legaciet were claimed by the 555 
g plaintiff as being lapſod and unappointed, and therefore part of I 
the reſidue belongiug to Robert, whoſe executor the plaintiff was : . 9A 

aud the court was ot opinion that nothing vefed- in Fubu Spencer FAY 

and Lady Morpeth;-and conſequently that nothing was tranſmiſſi- IM est 

ble to. their repreſentatives; and that the ſums appointed to them of 

fell under the refiduary bequeſt-to the plaftitiff as repreſentative of deal, 

his brother. 2 F Neu. 1750. "Date of Marlberaugh v. Lord 
CJJJJJCCCCCCCCCC RE TEN ITT Oo IA IR ry. 
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to a child for li 
bat youd for the excels. 4 Bro. Ch. Rep. 51. 1786. Fir v. 
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8s Truſt, 233 
6. Pruſtees having a Hiſeretion, it NNE — 5 
the court cannot act in their place, unleſs for x. charity. It 
otherwiſe however where a rule is laid down for a malt. 2 7. 


$4: 1750. > Gowver v. Mainwaring, ibid: 110. 8. C. . 


9. Power to appoint among children ? each muſt have 2 bert, 
not illuſory, nor reverſionary i but a particular inteteſt, as for life, 
may be given to one, but not to grandehildren ; nor can a diſete 
tion be given to another to appoint; but though that would be 


void, ãt would not devolve on the cburt to appoint, which is only 


where the power is well created, but by accident not executed by 


che party. Where given to thoſe not capable, the other perſon 


2 takes the whole. It cannot be given exempt from debts Under power 


of appointee. 2 Ye 649; 1585. * Mlexander v. Alexander, - 22 


the ws 0 falls child and thildpeny We. And where in Cult of appointment an the fire rice ho 
_ and tnery the child or children, anexcluſive G6 40 one i baue ery thre is adiftinfion between e 

F dyſtr; uting Per, onalty among younger children, and 8 4 call are, the natural conflritios - 

"it, as in generol there is no other proviſion ; of the latter to give it i one child 3 


the former is, to div 
127 Family eat. Per ago Duraf. & Eatt, 432. And an excluſive ee 
now (J. 


eee amongſteſuch of his relations, eua: At Dua! ad 


10. Words of deſire or requeſt mult have a preciſe : and diſtin 
Ae: the words here were, * and all other my leafehold 


"eſtates, Je. I give to my. brothen John Harland for ever; hoping be 


will continue them in the family.” _ John, on the ee death, 
entered and died, having made his will, whereby he ON | 
leaſehold. eſtates to his wife, whom he made e . 
court of opinion that the will did not import a deviſe, as the 3 
did not SE demonſtrate an object. 1 255 Cb. Rep. 148. 
1782. Harland y. Tri rIgge. - 
11, Power to appoiat in Lack ſhares, Ec. as 7. P. mould ; 
think proper, not exceeding eſtates tail: he appoints to tw of his ” 
children one acre, for their lives and the life of the ſurvivor of - 


them; then to fall into the reſidue of the eſtate, which he gave to 


his ſecond fon, for life, with remainders over. This execution of . 
the power is Fred oil tac 1 Bro. Cb. ne 490-” | N 


| Tags, v. Bayne. 


5 Under a power to appoine to . | an appointment -/ 
15 with remainder/ to her children, is not valid, 


Jacki Deviſe of erfonal eſtate for lte, then among all the children | 


- ofdeyilee. in ſuch ſhares and manner, for ſuch intereſts, with ſuch 


ſurvivorſhip, and to veſt at ſuch time, as deviſee for life ſhould - 
oo deed or will 1 7570 z in 0 of appointment of the whole : 


v9 ſhares 1 any KEN AH 21 in life of deviſee I life to be 


has ; but. payment to be poſtponed till her death: the clauſs 
. veſting. an Hang at 21, held to relate only to the caſe of default © 


of appointment; and one. of two . being dead without 
iſve after 21, and. 5 — — 5 any ſhare, that circumſtance 
will not np an * — fund to the ſurvivor. - | 


j: > 5 128 * : 4 5 3 | - 


An illuſory mare may be accounted for by eireumſtaneed : a truſtee 

| to appoint cannot appropriate part of the ſum appointed to him · 
elf. 1 e de "1791: Di v. Me of Peterborough, 
14. 4000. ſettled on marriage in truſt after the deceaſe of the 
hbuſband and wife, to pay among all and every the child and 
5 children, other chan an eldeſt or only ſon, at ſuch times and in 
much proportions as he, or ſhe, or the ſurvivor ſhould appoint by 
| ddced or will for want of appointment, among fuch child and 


children, other than, Sr. equally to be divided ; if but one, to 


that one; payable at 21 or marriage, or as ſoon after as the life 
-_ Intereſt ſhould drop; the ſhares of any dying before payable in 
- +>» the 2000!.; or ſo much as ſhould not be appointed, to go to the 
\ © © _ ſurvivors at the ſame time : there were four younger” children: 
itz matriage- fettlement of one recited, that ſhe was entitled to 
100%, part of this fund: one fourth of it was appointed to ano- 
©... ther on his marriage; and to a third 1000/. as her ſhare of the 


hd hos portion: fourth died above 21, before his father, who ſurvived 


e wife- and died without any other appointment: held that 


3000ʃ. was well appointed; and that the remainder. veſted in all 


 -.-,, Equally. according to the direction for want of appointment. 
„ 75 . 351. 1704. Willen N. 9 55 
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13 Lies bis daughter 1000/, to be raiſed out of the rents 
- without mentioning any particular. time of payment, this legacy 
will not carry intereſt while any of the teſtator's debts remain un- 
ſatisfied, nor will the court direct it to be raiſed by a ſale of any 


part of the teſfator's eſtate. 3 Bro. P. C. 50g. 1730, Small v. Wing. 


2. Debts.and legacies are by will ditected to be raiſed by per- 
-* ception of rents and profits, or by leaſing or mortgaging of the 


* 
o 


3. Deviſe in truſt. to pay deb:'s is out of the ſtatute of fraudu- 
ent deviſes; and truſtees to pay debts may fairly raiſe by ſale or 
 riontgage without waiting for a'decrees.. Per Lord Hardwicke Ch, 

1 590. 4154. Fart of Both v. Earl of Bradford. 
Et 4 truſtee cannot ſell by privats contract, after a bill brought 

by creditors, and ſubmitted'to. Amb. 676. Nov. 1768. Walker 
575:\T; B. deviſed; his oftate de matte to pay yearly rents and 
Ferit in diſcharge of his wife's jointure, his ſiſter's annuities, and 
min payment of his debts, and the intereſt thereof; then to certain 
uſes. The creditors file. a bill, nd th ſale; but this court 
annot, under the deviſe, dectee the eſtate to be ſold. 1 Bra. 


** 


Ch. Reps 311. 1783. Linge rd 2 A e fo 7 tl Sacks Sar: 


; * 


. Teſtator 


= w>3285: a 


and profits of his eſtate, after payment of bis debts, but 


und: this reſtraing it merely to a payment out of rents, and the 
court cannot decree a ſale. 2 Al. 106. 1740. Ridout v. Earl 
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23G; | Teſtator made a general os of his a upon his real 


eſiate, exempting his perſonalty fram the payment thereof. Ha _ 
then deviſed a particular eſtate to truſtees for that purpoſe, ex - 


cepting his capital manfion-houſe. The decree was, that the 
deviſed truſt eſtate ſhould be fold for the payment of debts. The 


Maſter ſold the whole deviſed eſtate, except the manſion houſe, 


and upon its being referred to the Maſter to confider whether . 


title could be made, he reported there could not be a 


title made to the manGon-houſe. On an exception to the Maſ- 
ters report. Lord Thurlou) Chancellor ſaid, he was not aware tha⁊t 


could not anſwer the purpoſe, was ſuch a deviſe as would take 


the gift of an eſtate for payment of debts, in a manner which 


the caſe out of the ſtatute of traudulent deviſes; and that if the 


Maſter reported that the debts could not be paid by * pong ri e : 


vided in the deviſe, he ſhould either here, or in the 
Lords (unleſs the Houſe over-ruted him) order the ages be 
ſold, notwithſtanding the ſtatute; and ſhould conſider it ſo far 


e, 2 8 * _ we 1789. hm eng v. e apa 


truſt as to one moiety for certain ſcheduled creditors, as to 


K) . ale in 1 of a; and of the nas vain. cob. 
Parties firſt in the Truſt. On Circumſtances. 


: 1 "Executed a deed, by which be conveyed chattels to B. in 
| the other for A. s on benefit. ., a oreditor not in the ſche- 


dule, ſued A. and recovered and took out execution againſt the 


chattels in the hands of B. B. ſued: the ſheriff's officer, and re- 
covered at law. Bill for an injunction, on the ground that the 


deed was void againſt creditors for the moicty, Injunction te- 


fuſed; there can be no execution againſt goods . hands on . 
| wales. ; ee ka mg Ls 6.3 1 ne Vo Ong ; 


(0) Who fall be his ts be 11 2 


magnat of an annuity: out of lands to charchwardens: to 
keep a family vault in repair is void at law, but the heir at 
law ſhall be a truſtee. Ambl. 645. 1767. Gravenor v. Hallum. 


2. An eſtate deviſed to a body corporate (which cannot take. 


the ſtat. of mortmain,) in truſt, the uſes are not defeated by this | 


deficiency of the truſtee, but attach upon the eſtate the law raiſes, 


on 05 21 Vin. g. 


and the heir at law becomes a truſtee to the uſes of the will. 


1 Bro. Cha. Rep. 81. | 1980. Taney v. The Clucimalert Company. 
oration being a 


3. Said, there is no doubt but that a 


truſtee is the ſame as an individual, a: "98 _ 2 
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Ns © "ENANT for ne u 3 a 9 of 2 crown hate, "IE 
e I tenewal in reverſion, it ſhall go to the uſes of 2 8 
went. Am 668. 1768. Taler v. Marriott. © 
„ . One bequeaths ſeveral leaſchold eſtates, held: for years ons 
> der the 7 of Cern wall, to his wife, during ſo many years of 
the term as ſhe ſhall live; and after her deceaſe, (if the term of 
wieter leaſes be then in beings) unto and amongſt, Sc, I 
—_ - an additional term, and it was held, it ſhall not be fo her 
= nefit, but ſhould go to the uſes of the will. Abi. 715. 
cx „ 1773˙ Mam v. Chiabeſfer. 
: 5 30. A truſtee purchaüng a leaſchold farm; deviſed. to im for | 
" the uſe of the plaintiff at an appraiſement, afterwards renew- 
3 ing the leaſe in His own name, and purchaſing part of the teſ- 
= 1  _ tator's ſtock, was declared to be a truſtee, and to be accountable 
| - Vf. be 9 to che plaintiff. 4 Bro. Cha. Rep. 161. 1792. 
80 v. | | 
— Traſtes Bot having the legal J ate, cannot hold ag: aint the 
own 7 8 Taeg 2 e * 1753. . 
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„„ ts RUSTEES. cannot 8 2 proxy to vote. in a MEL | 
=_ 1. truſt r eren 1 Bock 417. 1729 · . 
- | 5 N en 5 5 
=—_ - 2. Truſtees for a pariſh having «right to cleft a vicar cancor 
3 vote by proxy. Ambl. 82. 1747. Wilſon v. Denniſon. 
33. A truſt conſiſting of 25 perſons, who are to proceed to elect 
7 new truſtees, ſo as to fill up their number. when the ſhall be re- 
Adauced to 15 may elect before that time. 1 Ar. 8e "rr 33 6. 3 
ET Doe on dem.  Dupleis and other; v. Mal. 5 
44. A majority of Cy Sy e in the ae of the 
whole. eee 25 


ke s 00 1 Truſtee, . | Ads a fades,” Hon fe 5 
e - Prejudicial t to ceftui que? Try. ne 


Mc 5 : | 
2 EE poſtponing or r accelerating the f ſale art ee . 


„„ viſed to them, will make no altertion in favour of the 
. f heir, to n 'of n eee 1 Sy: 623. Nov. 1735. 
oo. _  Hawhins v. Chappel, _. 3 
2. Truſtees having 2 diſcretion, i it Ru on their not aQing the | TALK 
court cannot act in their place, unleſs for 5 FIT" 2 ef. 89. . 
: ne 17 A — v. — | 1 5 
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3. It rates 8 a let is nid down for the cruſt. 2 * 
89. = I Rf o, Gower v. Mainwaring, 
N Bb bog leyiſee in remainder to him and his heirs male of n- 
leaſe for 10 againſt tenant for life, alſo entitled in reverſion to 


bim and his heirs, to compel. him to procure a renewal, one li 
Hain vg Stup pped: the conſtruction of the will being that the lea 


ſhould be kept full, and that 5oo/-and no more ſhould be charg 2 
thereon for that purpoſe upon the dropping of each life, ne 
that if the plaintiff choſe to pay the exceſs, the leaſe ſhould be 
renewed, in "truſt to ſecure the 500), and ſubjeQ thereto, for the | 
"defendant for life; after his deceaſe to raiſe the farther ſum ad-. 
 Yapced by the plaintiff for renewal and. the expence of the-fuit, 
with compound intereſt at 4. per cent. during the life. of de- 
fendant, and ſubject thereto for plaintiff in tail male; remainder 
to defendant in fee ; the defendant was not allowed to charge the 
eſtate with 500/. towards a, fine paid by him upon. a Jnr re-. 
newal without the conſent of the N 4 Ve}. Jun. 24. 
f ul 1798. M dite v. I bite. 

. A general deviſce in truſt for the teſtator's widow and chil. 
den, having received from the widow, who was executrix, on her 
p ing abroad to recover part of the property, bonds for a pe 
rom him and his partnets to the eſtate, in ſettling bart affai 

the partnerſhip on the retirement of one partner, Who had — 4 
of the truſt, delivered to him the bonds, to be cancelled without the 
 privity of the ceſtui que truſts ; continuing to make remittances on 
that account from the funds of the new partnerſhip :' the partner 
who retired is e ng py Vi 3 oY I e acre 8 


ae to Niven ee eg to the re renewal in 1 7 5 — de- 
ndant was held entitled to charge Zool. ane the fine upon 


cordin 4 ei uu. 554. Aug . 1800. White v. White. 
. We i 'no rule FEE a buffer to ſell cannot be a 'purch: 


- bur however fair the tranſaction, 1 it muſt be 45 to an Ia: 


in the ce/fut gue truf, if he comes in a reaſoniable time to hade a 
re- ſale, unleſs the truſtee, to prevent that, urcha es under an ap- 
raters to the « court we 2 7.5 ef. jun. 6 78. 'Dec. 18 800. . Comphet V. 

5 ; 

8. Aſſignees of A banker” removed on the 1 chat one of 
them had purchaſed; the bankrupt's eſtates under the commil 
ſion for Himlelk. A releaſe was directed, and. the purchaſor to 
account for a profit gained by him upon a releaſe of part : but he 
was diſcharged from the hee only. conditionally, in caſs the 


leaſe ſhould * e je 5 AE oY 78750 hgh 


* 4 ; 
CA FW R £o# 4 


* 1 1 f ; 8 - 
hy ES 15 SEW 8 


| 99 99-2: L £5 | 


* 


; * 

: FO 
> > > 2 28 2 8 : 8 RY . : OY 1 | a 5 bh 8 . 
ex 61 Vin. 573 n Trae, Tower. Alienation « Bim. Row | 


£ Ty * * 
— 8 o 8-4 
5 N * 5 * *+ Y 8 1 
1 7 4 8 2 
225 . . 
58 142 F 2 


1 f 1 1 N 55 . 784. | 753. Tg v. 4 


15 ett a 28 to er hed *. . 00 e 


1 ontingent! 8 


2 — 2 222 17) Truſtee. m NPY Debior a BP 1 3 
of ceftur que Truſt and ceftui od as x uf and Truſtee. 


„Ne 4 of ts 3 e ow 

but his ſituation e as here the cefui que truf 
i bis heir, the right to dos er depends upon who dies firſt. 382 
1 1799 · Selby v. Alon. 

2. Truſtee for the purchaſe of land died aidouriperſonal 
—_- but having purchaſed land; the eſtates purchaſed were held 
not liable to the truſt 3 the circumſtances affording no preſump- 
tion that they were purchaſed in execution ofthe N 8 


Vun, OW dl OPS Ins 5 = 


1 3 33 


1. a3Vs 519 G . DE ty Caſes where a Nuker ü is to convey; | | How 


„ be is to doi it, and to whom. 1 

5 In FE Court 3 ma order; an infant truſtee to vy 
615. 12 Geo. 2. Anon. 

"the 12 1 thus: To my ſiſter A. Dixy and hw Ss 

| 37 ever: and my will is, that the ſaid Mary Dixy, whom I make 

ſole executrix, . Gall in fix months time after my deceaſe, by ſome 

Writing or good aſſurance in the law, ſettle fo much of my. eſtate 

© as ſhall remain after debts and legacies paid, on my brother B. for 

- life, and on my ſiſter E. for ſuch time of her life as ſhe ſhall be a 

| widow, if ſhe ſurvires her huſband: and from and after their de- 

ceaſe on any other perſon or perſons for their ſeveral lives, who 

are or ſhall be hereafter deſcended from my mother, as my ſaid 

_ Gſfer ſhall think fit; in ſuch manner and pro and ſubject 

to ſuch rules and directions, as the ſhall in her diferetion dre. 


a fine. 


- Perſon, to have ang receive ſuch profit 
az ih alk fry provid wa be to _ 


F e by not 


que Traft, 11 Truſtee,” 'of vey 


EE. 235 appoiat : and ſhe may at any time during her life make void 

bpb change any appointment, and appoint or nominate any new. 

| and 'e to thedeſeo t o pF 
- 0 


w 


i my mother; Ane it is my deſire that my eſtate ſhould con- 
3 to perſons always deſcended from my mother; and for this | 
purpoſe T adviſe, that à writing may be made to truſtees for 99 
Jears, to the uſes aforeſaid: if ſnhe die without executing the power, 
then my brother, B. within ſ months after her deceaſe may do 
it; and on his dying without executing; any other relation ſhould 
appoint, with the conſent of the Lord Chancellor for the time. 
Mary Dixy,” within fix months after his death, appoints with 
pow wer of revocation; afterward marries and revokes, and limits 
new uſes to truſtees to permit . Godolphin, one of the plaintiffa, 
and a deſcendant of the mother, to receiuve the profits for his life, 
remainder to his firſt, Sc. ſon, and the heirs male of ſuch ſons, 
and in the ſame manner to ſome other deſcendants of the mother, 
with remainder to the right heirs of the mother. And the queſ- 
tion was, Whether Mary Diay had power by the will to limit an 

inkeritance? And — court” was of opinion that ſhe had ſuch 
Power. 1 7% 21. 177. Gadolpbin v. Sudan. 
3. Per Lord Harde, Chan- It has never been laid down, 
that a common recovery is neceſſary to bar an eſtate tail in copy-. . 
holds, and therefore I am of opinion, that an equitable eſtate tail 
in a copyhold will be barred by a ſurrender” and the lord's en 


Ath. 815. 1754. Radford v. Wilſon. e ron vie: 
3 4. An equitable intail cannot be Sinai ay denſe hank | 8. 


| Per Lord Hardwicke; -1 Vl. 260. 1749. Liriman v. Sn 


5. By articles before marriage Jaepb Hicks covenants, that if 


r dhe ot more ſons, he would 


ſettle Jands of 200/. per annum to his wiſe ſor life for a jointure; 

and afterwards to truſtees to preſerve contingent remainders; for 

the ſon begotten on her body, and to the-firſt ſon of ſuch firſt ſon, 

with remainders over, but with power to the huſband to-receive _ 

the profits during his life. He leſt one ſon by the matriage, the 

preſent plaintiff; who was decreed an eſtate tail in the lands to be 
purchsſed. Even if the parties had deſigned an eſtate for life, it 

ought not to take effect; as in point of law, à ſon not in being 

cannot be conſidered to take a leſs imereſt than an eſtate tail, 

when he comes i in 8 2 V. 508. 1754. Huclx v. Hucks. Tn the abe 


25 a 1h = 


| _— # ite 1 pen ps 5 will of 74. Duke of Marlborough, the ben? of + which "Jid not altem _— make the 


wht avcre' to be born, tenants for Nye, but inferted a the truſlees to reduce the * tail to an * 

fen life, upon a' tender to the truſtees by the tenant for life after: be ws Jon; which wvas-a long queſtion, 
tows far thet was good or nat 5 and Lic, Cha. called in the. | BY of | the jug . 
ing a great 0 pur ds a 7 Perperviiy 5 6 but 1 2 55 ihe death 0 the uebeſt it it _= e Cr” yam | 


6. Chattels directed 10199 1. heir, Jooms: with an eſtate, ae 
far oe the rules of law: and equity-woill permit, - veſt, in the firſt te- 
uant in tail, who i, 3 Bro. c 10 . 1990. 
. v. Bunſem. e f. 75 4 33 


'Doviſe of real cliates: of the anpusl. Value af net Sog, 


ui other eſtates diteckef 10 be purchaſed with the rehdoe.of the. 


al eſtate, amounting to above Goo, oo. to truſtecs.. and. . 
1 ee 7, ie teltator's ons 


e ee 


may have, and of ſuch ſons as B. and C. may have, and of ſuch 
_  ifue as ſuch ſons may have as ſhall be living at his deceaſe, or 

born in due time afterwards, and during the life of the ſurviyar, 
do receive the rents and profits, and from time to time to inveſt 


lar limitations to the male deſcendants of their brothers, and 5 = ©! 
_ the truſtces in fee; and it was directed that the truſtees ſhould 
tand ſeiſed upon the failure of male lineal deſcendants of A., B., MW bt 


Majeſty, his heirs and ſucceſſors, to the uſe 


reſt as will be ſufficient for a recovery of 2 legal eſtate. He 
guards himſelf againſt the ſuppoſition that a mere eſtate tail in 
equity would be ſufficient to ſuffer a recovery upon to bar remain- 
AJeers, where chere is a prior. eſtate for life. He ſays, if there be a 
ttenant for life, he muſt be 2 and there muſt be a tenant to 
me precipe- if there is no ef 
is ſufficient. It had been diſputed before the time of, Lord Not. 
 _ Singham. Probably the reafon of the conteſt was what made the 


Lord Neottingham's time the queſtion- occurred ſeveral times 
tice held, that an equitable recovery barred all equitable remain- 
' ſuch thing. The Chief Juſtice, the Maſter of the Rolls, and Lord 
Clarendon thought a deed would do. I do not know why that was 


not adhered to, but that it makes more proſit to the conveyancers. 


Fe 


real eſtates ; and after the death of: the ſurvivor of the ſaid ſeveral 
| perſons, that the ſaid eſtates ſhall be divided into three lots, and 


1 
0 
1 
A 
the ſame, and the produce of timber, c. in other purchaſes of 2 
te 
fe 
ch 


that one lot ſhall be conveyed to the eldeſt male lineal deſcendant 


£ 


on living of A. in tail male, remainder to the ſecond, c. and No 
all and every other male lineal deſcendant or deſcendants then 5 
. - - living who ſhall be incapable of taking as heir in tail male, or any L 


&f-the-perſons to whom a prior eſtate is limited of 4. ſucceſſively W -- 


in tail male, remainder in equal moicties to the eldeſt and every 5 
other male lineal deſcendant or deſcendants then living of B. and e's 


. as tenafts:in common in tail male, in the ſame manner with DE, 


CcCeroſs. remainders ; or if but one ſuch male lineal-defcendant, to 3, 
bim in tail male, remainder to the truſtees, their heirs, c. The 
 _ other two lots were directed to be conveyed to the male deſcend- let 


ants of B. and C. reſpeRively, in the ſame manner and with ſimij- 2 6 


of the Sinking Food; I et 
the accumulation till the purchaſes or ſales can take place to go to M #hoi 
the ſame purpoſe, with a direction that all the perſuns becoming wor 
entitled ſhall uſe the ſurname of the teſtator only. The truſts of tord; 
the will were eſtabliſned. 4 Ve. pun 227, 1798.  Thelluſen v. e 


3. Lord Loughborough, in ſpeaking of the caſe of North and 
Champernoon, ſays, that it is very plain what Lord Nartingban 
meant, that for-an-<quitable recovery there muſt be ſuch an inte- 


te for life, the tenant in tail alone 


caſe of North and Chumpernoon of fome importance. Prior to 
Lord Cinrendon, and the Maſter of the Rolle, and the Chief Juſ- 
ders. Lord Bridgman doubted; he thought there could be no 


: * 


1740. Ali V. Murray. * Nh "4 2 5145 TELE => 3 1 $4207 St 


T Vor LY 


a  : 23 
He 1 recovery was quite called MO that there 1 : 
was no occaſion to have an application to the traſtees. Per Lord op ; 
Loughborough Chan. 3 7: 'eſe jun 276. \ Burnaby v. Grifin. *Vö„ 

Covenant in a marriage ſettlement to ſettle leaſehold eftates_- 3 
i truſt for ſuch perſons and ſuck or the like eſtates;-erids intents 5 1 7 
and purpoſes as far as the law would allow, as declared-concernii . 
'real eſtates limited to the firſt and other ſons-in tail male, „ 


ſeveral remainders. The court, in executing the covenant, 45 


dared, that'no perſon ſhould" be entitled to the abſolute property, 
unleſs he ſhould attain'21, or die under that age leaving iſſue 
male. 8 ul gd . pF” 5 1 v. 9 


"| * 
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prove the willß nor fuffer the ceftui-que_truff to take out 
letters of * wiminiftration cum teftaments annexo, till he had executed. 
a deed, by which he was to pay 100/. to one executor, and 200. 
to the other, Within ix months after they ſhall have: exhibited an 
inventory. Lord Hardiwicte Ch. declared: the deed was. unduly 
obtained, and deereed that no allowance ſhould be made for tze 
ſums of-100/; and 2004. to the plaintiffs, and, ſaid that the cout 
held a ſtrict hand over truſtees :as to extraordinary allowances; _ 
though he admitted that there might be caſes, where the cure 
would eſtabliſh an agreement made with a truſtee for an ext 
tordinary-allowance. beyond the terms of the truſt. 2 Al. 8. | 


2. Though there be a private agreement . a mortgagee 8 
and the mortgagor for an allowance for themorigagee's trouble in 
xeceiving the rents and profits of the eſtate, yet the court will net ET 
carry it-into <xecntion, for he cannot be allowed more than hin 
principal and intereſt- 2 tb. 120. Feb. 1740. French v. Bm. | 
3. The receiver: of Lord ;Plymouth's eſtate took: bills in the | 


Z eounrry> of perſons who were at that time in credit, in order to 5 „„ RB 
| [return the rents to Lenden; the bills were proteſted, and-ube © 
money loſt, yet the receiver held not liable. 3 . 1 8 ral 1747+ | 


Knight v. Lord-Phmouth, | 9285 
4. Adfignee of a bankrapt pct e entity 
of tobacco, the broker receives the money, and at the end of ten 
2 2 fails, er he paid it over: the aſfignee is not bound 0 
make it. "Ambli 218. 1954-'- Ee parte Belcher: © . 
"433 . appoints rents to be bald de banker; at-alat 


time in ey and the banker afterwards breaks; e :is 


not anſwerable. Bid. 5 8 
s., Where un exeeutor keeps the! money of the toftator 1 in his 85 


bands without accbunting for a long time, and employs it in his 


ee e - pay: intereſt. 1 Bre. "Boy, Kd 9- ee Newton 1 f a 
Tad 
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1 v. 1 2 N C} 
oy Bro. Cha. Rep. 433. 8. P. 


J. A truſtee in a will, RY relied money to 8 at the beſt 
; intereſt, by conſent of his co-truſtee, keps 1 it-at 4 ger cent. he ſhall 4 


pay five. 2.Bro. Cha. Rep. 430. 1788. Forbes v. Meſs. 
8. An agent was to have no, other. emolument than his ſalary, 


He was decreed. to account for profit made by 2 clandeſtine ſaſe 
to his . on his own. nCcOVBt S 2 Ve fe Jun. 3 ts, 1794. - 


Maſſey v. Davies, 


9. Truſtee not charged = a : loſs by the failure of the e 
of the agent, in whoſe hands the money was-depoſited, pending 4 
tranſaction for the change of a e 6 ED 8 SI 1801. : 


he el v. . 


$i 7 * : 8 nw 
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00. a) Trifiee. | Accounabl. How b . 


Red 5 5 3 N Be 


2 "Truſtee ecting \with notice of 4 the F il, e 15 5 
profits and not tenouncing, cannot ſay he acted as factor, : 
xs muſt account to the claimant under the will. 1 V. 522. 


47 50. | Conyngham v. Conpng bam. 


2. Account decreed againſt a. truſtee, who phi engaged the ; 


raft property. in. an adventure, afterwards renounced. it for the 


truſt, and declared it to be on his own account, though no patt 


of the: truſt money was tus laid out. 2s Fd Jun. 32. 1789. 
_W IT "ſon v. Stafford. _ 


3. There is no general rule "IVY 2. 1 to fell ſhall not bo ; 


himſelf the purchaſor ; but he ſhall hot thereby gain profit to him- 


_ Jelf; one of ſeveral truſtees having purchaſed, and afterwards fold | 
at a profit, Was decreed to account for that profit with polls. 


1 


3 V. gun. 746. 1798. W hichcote v. Lawrence. Habs 


4. Truſtee of ſtock ſells it, the eg gue truft has an option to 


baxe the ſtock or the produce of it with intereſt: and in an ac- 
tion recently after the breach of an agreement to transfer ſtock, 
"the riſe, if any, would be given in damages. 4 72 2 Jun. 497- 
Mach 2799: Parreft v. Elwes. Vide (B. a.. 


Bill to charge truſtee,” as having, by delivering the title 
HM to the tenant,for life, enabled him to make a mortgage of 
a ſettled eſtate as tenant in fee, diſmiſſed. ; the fraudulent purpoſe . 


3 enabling him to mortgage reſting upon the evidence of a ſingle 


" witneſs, and being poſitively denied by the anſwer, as far as the 


allegations. in the bill gave an opportunity of anſwering: but 
without coſts, on the ground of negligence ; and without pre 


- judice to an ation, and with an option to the Plaintiffs to take 


an iſſue. 6 Vo. un. 174. Evans v. Bicknell. 
6. Truſtees charged with a loſs occaſioned. by their negligence, 
© though without 8 e motive. ; 6 LC a 486. 5 1801, 


ba. Rep. 73: 50 Frontlin v. « Frith, 5 
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© a Accountable, where be fublitures« an ug. 
ns he js re- 
1 ſponfible for his ſufficiency, unleſs the will or deed creating 
the trult empower the appointment; in Which caſe,” the truſtee 


THOUGH A trüſtee may r a bailif it fo 


is only bound to fee that his agent be a proper ànd ſolvent per- 


ſon at the time of i e N a? the en 


a Ss: + 9 uo Ne 955 „ „ SNDe 
. 1 5 6 a) Breach & TY What, 5 i 
3 ' 2 FF Ike bre & a petich, adrian pars 'of the dihes 


+. to truſtees for 1000 yeats,” who 're-demifcd the ſame to 
— him for 999 years, inder a yearly: rent of 50ʃ. payable to the 
truſtees, as a, proviſion" for a preacher. A afterwärds fold the 
rector to B., and the repreſentative of the furviving- truſtee was 
i Henke upon to afſign to B. the right of nominating the preach- 
er, For 40 years and upwards, after this tranſaction, the preacher 


was conſtantly nominated by the pariſhioners 3 but upon a conteſt 


- 21Vin. 525. 


? ; 


8 


between them and B. it was held, that the right of nomination 


Wag abſolutely i in the truſtees, and that the aſſignment of that right 


Was à breach of truſt. 2 Bro, F. 0. 30: UTAN Foley» v. Sir | 


: . Raymond. 
2. Truſtees may. 150 ebene upon a good perſonal ſeeu- 


rity, till a proper purchaſe. of lands can be had; but are not juſti- - 
fied in placing it in any. fluctuating or precarious Pubte' fund. | 


2 Bro. P. C. 57. 19724. Emilie v. Emelie. 
Whatever a truſtee does to prevent the intention of the ro 
1 0 is a breach of truſt, and ought to de ſet aſide. Cam. Rep. 
423-. 6 Geo. 2. Attorney General v. N oting and Err. 


+ 4 
* 


4. Though generally ſpeakiyg an executor or avi com- 


pin or releaſing a debt muſt anſwer. for the ſame; Jet if this 


appears to habe been for the benefit of the truſt eſtate, it is an 


excuſe, 3 8 Wis. 381. 173 kh Blue 985 eee &. Ub, 
£2 Anjir. 363. | 

5. Where a truſtee of ſtock - or annuities takes- upon kin to. 
WG it is a breach of truſtj and the ceftui que truſt in this court 


£ 


by . 
ay = KH 
r 2 wa 

% * * 


will be entitled to an election, either to have the individual ſtock 1 N 


or annuities reſtored to him, Which ſtood in the name of the 
truſtee, or elſe to have the money. it produced when it was ſold. 


3 a 121. Feb. 1740. Harriſon Ve nab gow and 2 05. 


Boftock. v. Blakeney. 
6. Se del are agents to hots who e them in ihe - 


bs to ſuperintend the affairs of the whole, and a-groſs non- 


| attendance in a committee- man may make him guilty of the 
breaches of truſt committed by others. 2 Ath. . Feat; 76. 
_ Char Cable e v. Sir Eo Suiten. . 

RO N 2 e 7 Where. 


: . 


e N 


* 


. : i | es 5 6 0 Breach of . en Relieved age neee, 


J. Where 
-% which a groſs ls aroſe, they are all guilty, and a court of 


. equity can lay hold pre 0 af truſt; be it in a public or a 
_ Private 2 Aud though the committee might not be privy 


to the original fraud, yet they ate. guilty i in the ſecond degree, 5 


_negleQting to uſe the power veſted in them, to prevent the ill con. 


- . - © Jequences ariſing from a confederacy.. 
88. Counſel or agents are 25 to take a conveyance From the 
- . heir for their own bene hich they diſcovered by being 
truſſees. 3 All. 38. 1743. Norris v. Le Neue. 
N 9. Where money was directed to be inveſted, till a purchaſe of 
OED! _ lands could be ound, in government funds, or other good ſecurities .. 
_ = laying out the money in '$2b-Sra-ftock, or Bark ſtock, is not a 
good ſecurity, n= to the terms of the truſt, as the direQors 
ma trade away their whole ſtock whilſt they keep within the 
-- © terms of their charter, but South. Sea annuities ot. Bank annuities 
deen and A good. ſecurities ; for the direCtors haye no- 
| | ou to do with the principal, and cannot ( 
. Ah. 445. March 1740. Trafford v v. B 
2 ary og 12 lands deviſed i to Tan fr ir 
5 ment of debts. 1 F2/. 9. 1747: v. n. 
| 5 "3s 1. Where truſtees joiu to 7 contingent remainders, it is 
5 n 2 of truſt, and te alienee with notice of the truſt i is affect. 
end. e 556, e. Garth y. Cotton, 3 Ath, 181. 
„„ 8 A trüſt fund ie created by will to be laid out in the por. 
| "chaſe of lands: an eſtate is purchaſed, and the truſt-money i 48 


5 8 laid out in repairs. and improvements 3 this is à miſapplication, 


= aud ſhall not be allowed. Part of this een, was ſold juſt 
„ before a dividend was payable, and no allowance was made to 
-'* the tenant for life, 15 would be 5 5 the eee in the 
price. 2 Ber. Ch: 653. 1789. Bo *. Blakeney. 
bai 3». The command of an Ef- 2 FR a. public truſt ; ; and. 
the fale of it contrary. to a public regulation of 4 company is a 
breach of public duty. 5 Vef. jun. 167. 1800. The 1 * 


Pave. . 


Company v. N. 1 
. Tis the heads of a babes catinot be alfefted by 


legal 5 not can 1 8 N ” 1 88 1 1 15 
e „ l . OO 
5 ; Sg 


: man, or Reverſioner, „„ 
5 Tres court: refuſed to 2 a truſtee. to preſerve 1 

. remainders to join in ſuffering a common recovery, and 

9 Abaded the bill brought by creditors againſt the heir at law and 
ſurviving truſtee, to join, but the court would not ſay that it would 
_ - have been a breach of truſt in ſuch: truſtee to have joined. 
322. 1743. "EO v. TOM See. Gave Ve 1 
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ee. the payment of money, in truſt to be laid out in 
land, to be ſettled to the tenant in tail, without a previous in- 
Ee wa to eee e 578. 1801. 1 


8 the 3 of the traſt, an. 


78 2 y-of a breach, yer if he goes out of the truſt with the ap- 
probation'of the cu gue truf, It 


* 


3 5 8 amok v. he 


* 5 N 
; Mp 7 FF 


gs, and Truſtees to join. 4 
1 will not compel truſtees to Join te, 


| mult be made good firſt out of 5 
= eftate of the 22 Wer hos vr to it. 3 — 444. 1 


nts DIS to OR Jenks in wy 2 2 5 


> which will not only deſtroy contingent remainders, but all 


che uſes in a marriage ſettlement; for they are guilty of a breach 
of truſt, in joining to deſtroy contingent remainders, whether the 


ſettlement be 3 9 a valuable confideration, « or by will 


| 1 Al. 614. Wars ymance v. Tattam. 


2. The court refuſed to regt a truſtee we join VE a1 


3. A truſtee to preſerve contingent remainders not com 


0 Join in a recovery, unleſs to continue the eſtate, or under very 
OE ee. 1 Bro. Ch. Rep: 534. 1781. oe i 
. 5 | . 


. Under the ſtat. 40 Geo. 3. e. 56. authorizing payment of _ 


; 3 e ee lend, to be ſettled to the tenant in tail, 


the order was thus qualified, in caſe he ſhould be living on the 


2d day of the enſuing term: and an inquiry as to incumbrances 
was directed. 6 in. 116. 1801. parte Bennet. Ex 5 


parks: Dolman 


„But 3 the ſubject involved doubtful queſtion, viz. 
the conſtruQtion of a truſt of an eſtate for lives, to permit two 


1 bat would not 'declate whether the truſtee” Laalag would rea | 
made him liable to make- ſatisfaQtion for for a breach of truft. 
208; 22. Jan. 1743. Woedbeufe v. Hoſkins,” | 


fiſters to receive the rents for their lives, remainder to the heirs . 


of their bodies; and in cafe they ſhould die without iſſue, from 
and after their deceaſes over; the court refuſed to make the order 
under the act. 6 Yeſ. jun. 156. 1801: E parte Sterne. 5 


6. A general rule, that a truſtee ſhall not of his own authority 


7. The court will not make an we under 40 Ges. 3. e. 56. 


break in upon the e e e wana 6 Veſ 1. 473. 
Walker v. Watherell.. | Sq 1 8 
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305 DSS: 


= B. the hands af a truſtee ſhould be laid out in land, to the uſe 

bfg che hvſhand for life, then to the wife for life for her jointure, 

ps tony " to the-children equally ; and in caſe the huſband died without 

=_ iſſue, to the wife in fee; and if he ſurvived, to him in fee. I he 
 huſhandandwife being neceſſitous, the truſtee paid them 600“. on 

N EE EL - a.xeleaſe, and their joint bond of indemnity; and afterwards 400ʃ. 

more on the like bond, and a new agreement that the remaining 


1000. ſhould be laid out in the purchaſe of an annuity for the 
| __ * ſeparate uſe of. the wife during the coverture, and in fee in caſe of 


þ 


- ſurvivorſhip. © The truſtee afterwards paid the huſband this 1000/, 


the truſtee's perfonabt eſtate, in a courſe of adminiſtration.” On 


appeal to the Chancellor the Caſe was Ne e 1 Ati. Gig. 


5 1738. Thayer v. Baul. 


F 00d. and can only fall on the perſonal eſtate of” the truſtee, 
Fo 2 At. 119. 19740. Vernau v. Vawdry. - | 
3. Ha huſband even after marriage conveys - bis wife's ae 


V cg gue wage: 2 Ath. 243. 1% Smith &. n 
J Trench.” | 
5 8 I 405 caſe the Teck Dhaneetias He ducks: ſtated ! it to = 


the truſt with the approbation of the cui que truſt, it mult be 


1 Es made good. out of the eſtate of the perſon who conſented to it. 


2 2 Ath. 444. 1746. Trafford v. Boehm. IE 
n "es; A waſtes ob: the ſale of eſtates for payment of debts; . 
ER purchaſed the eſtates himſelf by taking undue advantage of the 


v. Macreth. 
„„ 6. Truſtees 8 joined =ith the remainder-man to cjeft ceftui 


gue truft for life, muſt make good the whole rent reſerved, not- 


Lo _ withſtanding ſubſequent accidental deficiencies. | 1 P. jun. 498, 
bed cal : Sy Powe. > g „„ 
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Y ior before 8 it was agreed, that eo 75 | 


- likewiſe: he is dead without ifſue, and leſt the wife deſtitute. 
Bill brought againſt the repreſentative of the truſtee for this 
breach of truſt in him, and to be paid what ſhould be due to the 
Wife for the'2000/. out of his perſonal eſtate. In March 1738 
tze Maſter of the Rolls decreed that the wife ſhould be paid what 
ſhould be remaining dus to her for the 20000. and intereſt, ouf of 


8. -&: breach of truſt is | anbderddis only 46 a imple contra | 


| 5 to truſtees for her ſeparate uſe, and the truſtee is guilty of a 
| breach of truſt, the court will oblige him to make ſatisfaction 


the rule of the court, That if a truſtee errs in the management 
of the truſt, and is guilty of a breach of it, yet if he goes out of 


85 confidence repoſed in him by the vendor, and previoully to the 
eeeompletion of the purchaſe ſold. them at a highly advanced price, 

+ - _geereed to be a truſtee for the original vendor, as to the ſums 
produced by the ſecond fale, 2 Bro. Ch. 15 400. 1788. Fox 
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KK. 5 Ve of Troft. Punithed. How far. jor — 5 7 


, gxrcvrons being in hb; nature of — ſhall 55 liable - 
| to colts where they miſbe have themſel s in the execution 
of their truſt. 1 Bro. Par: Cafe 11 5. ese Sheppard v. Sn 


2. A corporation are eraſtnks for A ann and in poſſeſſion obs N 
the charity eſtate, but ſuppreſs or conceal ſome part of the evi- 


| 4 nee 8 to the charity, _— ſhall pay the coſts of the ſuit. 
1 Bro. Par. Caf: 299. 1713: 


, Aldermen, and mm; 


| of the Borough of Hertford v. The Poor of the ſame Borough... \ e 


4 
6 


Z Caf. 400. . 1760. Richardſon v. Chapman. 


7 Cha. Rep. 236. 1791. Dauuſon v. Parrot. 


3. An executor intruſted with the diſpoſition of ſome church 


preferments, made a preſentation to 4, under a Aecret condition 


for his own benefit : the preſentation was ſet aſide, and he was 
decreed to preſent a proper perſon, and to Pay colts. 88 Bro. Par. 


4. Where an attorney or agent takes an mk „ of 


the truſt repoſed in him, he ſhall be chargeable with irltereft of 


the money in hand. 6 Bro. Par. Cof: 329. 1768.  Rochfort v. 
| Earl of Ely. - | | 
A truſtee i is MW anſwerable for Hands or groſs neglect, 


: e is, equal to fraud: and therefore where truſt- money is 
ſuffered by a truſtee to remain in the hands of , with the pri 
vity and approbation of the parties beneficially ic resten, inſtead 
of laying it out in a purchaſe purſuant to marriage articles, and 
A. becomes inſolvent: the truſtee is not anſwerable. 15 Bro. LED 
Far. Caf. 293. 1775. Allen v. Hancom. © . 


6. A truſtee in a will which directed 8 to be lent at Is 


q beſt intereſt, by conſent of his co-truſtee keeps it at four per cent. 
He was ordevel to pay 5/. ben cent. 2 Bro. Cha. Rep. 430. D ee. : 
+ 1788. Forbes v. Mofe. 


7. When a truſtee ſells out ſtock N the * 35 erg 


Ch may ele& whether he will have the ſtock replaced or the y_— 
Aduce of it. 2 Bro. Cha. Rep. 653. 1789. ere : 


8. A truſtee for miſconduct was ordered' to pay colts. 34 


5 9. A trultee miſtaking his power ſold ſtock without- authority, 


be was decree to replace it immediately; avd if at a leſs price, 
0 inveſt the furplys :! in the ſame ſtock to the fame uſes,” 1 8160 
Jun, 297. 1791. Earl Pawlet v. Herbert. 


10. Truſtecs joined with the remainder- man to put his nor; 


Who was tenant for life of the eftate under the truſt, out of poſ- | 


ſeſſion; and they went round together to the tenants, and de- 


_ fired them not to pay her any more rent. The truſtees produced 

evidence of ſubſequent failures of tenants, Sc. which occaſioned 

a a deficiency of rent. It was referred to the Maſter to compute * 
the loſs according to he leaſes exiſting at the time; and alſo to 
go 1 in what mand er the remainder· man interfer. d with the 


„„ ttruſtees 


2 3 
g * 2 
: N 


— life. 1 V jun. 408. 1791. Kaye v. Powel. 


8 in king away the poſſſfon f. from his md during ber 


11. Executor and truſtee having been guilty of = br 


truſt eee ng out ſtock and dealing improperly with the money, 


truſts have an option to have the ſtock replaced, or 


3 —— produced by the ſales, with intereſt at  5/. per cent., or 
more, if more hath been made of it, and alſo the coſts „ 


x 7 his miſconduQ. 3j Yo jun-"794- 1801.  Pacock v. Ra. 


1 8 in truſt to fell for payment of debts aſſign to the 
ſon of the deviſor,. the creditors receive the intereſt from him for 


eleven years, and agree with him for an increaſe on their 7 


Ps the | vigil rules Ke. 1 110. . 330 125 


* 


1. . pRUSTIES » were . to £63 -nhabitants FOOD an W 


mation was filed to remove them, becauſe they were not 


5 indiabitatits: of. B and was diſmiſſed, there being no evidence ta 
me that there were proper perſons in B. to be truſtees. . 1x Bro. | 
_ Cha. Rep. 439. . Attorney-General v. Cowper. 


2. Teſtator directed a new truſtee to be appointed if either «>. 


his truſtees hould die, or become incapable of acting: one abſconded 
_ charged with forgery, but was not outlawed, It was referred to 
nn the Maſter to appoint a new trultes. . 24 V4. Jun. ga. . 
af A vom who Jad married. a foreigner was decreed to be 


arged from 2 truſtee, notwithſtanding her anſwer de- 


nie any inteution of quitting the kingdom, and ſtated her defire 
continuing in hm e 30. April 1799. Lake v. . | 


De Lambert. 

4 Bill by creditors 
to the payment 01 debis; all the eſtates were ſold under 

the decree. Motion for a reference to the Maſter to appoint a new 


_ truſtee in the room of Oftorne, and to ſettle the form of a releaſe, 
audi diſcharge bim from the truſt, on the ground that he had never 
acted or received any part of the purchaſe-money ; and that he 


way of a very advanced age, which was directed; but the Maſter | 
was. to inquire whether > remained accountable for auy 5 


done — e N e 


4 2 1 


t the executors and deviſees i in truſt; f 


a e. 8 3 How ar for the 5 = 
. 0 5 tho fo 5 bs 


„Wu property is depoſited in the 3 „„ 
| 9g and N them go abroad out of the kingdom, =» 
the one remaining ſhall be anſwerable for the whole value. 4 Bro 
Par. Cafe. 328. 17537. Mackenzie v. The Margais of Powis. „„ 
2. Aſſignees of a bankrupt are mere truſtees, and each is ſ 
1 — , ̃ 3 
1789. Primroſe v. Bromley. %%% os on 
23. If truſkees, will bind themſelves to be liable for the ade of, in 
De the comt wil not relies them. 2 All. 363. 1747+ 


Though there are not negative words in » deed that truſtees. %%%ö;ͥö ́ͥ́!:ſu·-Ä 
A fox one another's ate, yet the court will not BK 
| make them ſo for more than caſh' received. if they all join is. > e 
receipt the court will make that truſtee on/y liable who received, + 
it; otherwiſe as to executors, for they need not join. Bid | 
5. Bill to replace money raiſed by the ſale of the plaintiff's 
erty in the funds by the truſtee, and for the appointment 

new truſtees. The only queſtion was, whether Ryme, one of 
the truſtees in the deed, but whe had never executed it, or for- 
mally accepted the truſt, was liable; Mo/man the other 
(brother' to the plaintiff, a widow,) ſold the ſtock, but Ryme knew 
of it and concealed it from the plaintiff, and advanced her cool. 
which ſhe ſaid ſhe borrowed rather than ſell out of the funds, {Ryme. 
knowing that they were then ſold,) and the money came to * | 
uſe of him and his partner, hd had fince failed, and the Chan- woe BP 
cellor held him equally liable with Moſman. 1 Bro. Cha. * Con 
68. 2 Boardman v. Man, oy ͥͤ ] 

rſte joining in a reczipt and re-comneyance of « mort- 5 ore 
op eſtate, pe ei he does not receive the money, is- I Ee i 
aud the receipt in evidence, no inquiry can be deft as 


6 he et. ba. Rep. go. 1190... Scirfiald #. Howe. ... 0 ON wr 

.. 4. One truſtee 1 other to have truſt · money under 2. 

e held liable. e 112. Jug 1 

Keble V. Tome. OP £ : 
Mes un ng Truft in 0 ger» N 


77 Powers, Recovery Common, Stent in Chancery, . . F 
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ge. of the Vniverfities.- 855 5 ; © 


= . » 
* 5 


„ " ebiafatice of all caufes where either the plaintiff or defendant is 
Aa member. of the-univerſity "wherever the cauſe of action may ariſe. 
| The, cauſe of action 3 out of Oxford, and the defendant was 
member of the univerfity, but had left off refiding there in ge- 
- eral. The court held, that the grant could not be th Sag or to 
cxtend beyond members t apogee: in the WES 1 . 
v. Le 1 Les ok %% oh wot og ee hs - : 
. o 
6 5 235 5 1 1 


2 6 9: "Vie. What it is, 5 oY 8 Anti and 
wa ape) thereof. © 7 
Au uſe is is ; an 1 to take the profits is 243. 7 

2 G. 1 Dow v. Newborough. 


„„ | -” 2. If a term of years be aſſigned to A. fo the. clout B. this 
- Ono the | ſhall be a truſt for B. and not cs rag 23 1775 4651. 
6 8 Saunders qui tum v. Stouens. . 5 


ag the flat. of uſes, iat to reſtore in ſome V but 

775 24180 . were 27 4 * by the introduction of conveyances by leaſe and 9 

_ - and by the ation of 106 ders the appellation 4 trufts ; the legiſlature has at different times attempted 
ts remedy the miſchief ari from the'ſecret transfer of property io wwhich conveyarces by leaſe and releaſe 
bade given riſe : among 2375 attempts may be recloned the flats. againfſ fraudulent conveyances and deviſes, 
13 Elia. c. 5. 27 Elia. c. 4. and 3 Wm. & Mary c. 14. but particularly the fat. 29 Charles 2. c. 3. 
commonly called the flat. of Frauds and Perjurics, and provides 4.247 Kare conveying ging any lands or bereditaments 

dr more than three years, or declaring trufts of them otherwiſe than by ith the ſame d ĩcpus have 
"been paſſed the afts for regiſtering deeds reſpefting lands in the weſt 125 north Feidings of the county of Vork, 

and in the county of Middleſex, 2& 3 Ann. e. 4. 6 Ann. c. 35. 7 Ann. c 20. and & G. 2. c. 6. Upon 


« fimilar principie was poſſed'the ſalutary and beneficial PP: of the 17th of tis pre rw Majeſty, e. 26. fr | 


the regiſtering the grants of life annuities. With reſpc& to the laft Rlatute, it is to \ that the le 

[ature would . perſons redeeming or repurchoſing annuities granted by them, to — os account 0 2 

' redemption or repurchaſe upon the regiſter 3. for as it is an impeachment of a perjon's credit that annuities of 

tzßbi nat tre ſpiuld be recorded ag viſt him, it is but reajonable, that when he bas redeemed or repurchaſed 

them, that fould be as For A krozon and aſcertained as his grant of them; but for want of ſome reg a- 

tem of this I nd, perſons lie under the imbutation of being ſubje& to the payment of annuities, after they are 
. Foo them, on 8 5 29 Car. 2. F * courts have ONE that as Was e ai a 


de 715 5 


% — 
1 wb: 


ra eie e . 2. int 
(and, act of parliament in confirmation thereof) of excluſive 


Te courts ſeem to buve fa- 
woured a lite equitable conſtruct᷑ ion of the ſtatutes for the regiſtration of 2 Thus in the caſe of Le Neve v. 
Le Neve, 1 Vel. 64. Ld. Rardwicke decreed, that if a.deed reſpeFfing lands in any of the regiſter counties 


be not regiftered, and a fterward the ſame landi are ſold or m . by a deed progerly 2 if the 
the perſon claiming under the firſt dead, 


F ws 0 realen 2 * = my na, + al of theſe decifiens is founded 
though it e not regifter all be pr acer he gener doctrine e 5 on 

- n:iples both po ee when applied to particular ca 2 3 Jer it may be doubted, whether a rig 
Aller ence to the letter of theſe fatuies, N thas of the 29 555 25 c. + W not Have * ory 
ee Harz. Co. L 290. b. note t.. 8 


3. Uſes were introduced during the. 1 between the 
„Hacſes of York and Lancafter to avoid forfeitures, and were ex- 


- atly the ſame with what truſts are now. 2 All. Tyr 1740. 


Land v. Sgillet. 5 ; 
A deviſe to A. and ſuch uſes as he ſhall appoint, was good 
 þefore the fat. of uſes; for when he appoints, the ce/fui gue aſe is 
in by the feoffor and not by che appointer. e 567. 275 · = 
| Cob v. Duckenjield, 5 5 
. At law, before the Cat. of uſes, every ale was a truſt, then 
the ſtat. executed the legal. eſtate, and joined it to the uſe, and 
therefore a truſt executed is now a legal eſtate; and to bring it 
to a truſt in e the legal eſtate muſt want to be executed by 
© A conveyance. 2 Ath. 583. 1748. Bagrhaw v, Spencer. | ;_. 
| 6. Deviſe to truſtees to pay out of rents and profits (after de- 
ducting rates, taxes, and. repairs) the relidue. to C. S., and his 
aſſigns for life; and, after his deceaſe, to the uſe of the heirs 
male of the body of C. S., and in default of ſuch iſſue remainder 
= not an eſtate tail in C. S., the uſe not 8 3 in Ie 


him. 1 Bro. Ch. Rep. 74. 1780. WEE v. 8 


(6) Vie at Common Law. -It what Manger and — 
Nature Cgſtui que Uſe 1 8 have N and how * 
wight diſpoſe thereof. „„ 


10 SES at common how were, in . . has truſts 
are now. W hen a feoffment was made to uſes, the legal 
Od was in the feoffee, he filled the poſſeſhon, did the feudal 
duties, and was, in the eye of the law, the tenant of the fee. Ihe 
perſon to whoſe uſe he was ſeiſed, called by the law writers the 
' ceflui que uſe, had the beneficial property in the lands; had a tight 
to the profits, and a right to call upon the feoffee to convey the 
' eſtate to hicg, and to defend it againſt ſtrangers. This right at 
' firſt depended on the conſcience of the feoffee ; if he withheld 
the profits from the cgffui gue uſe, or refuſed to convey the eſtate 
zs he directed, the cgſtui que w/e was without remedy. To remedy 
"this grieyance, the writ of /ubpgne was deviſed, or rather adopted 
from the common law courts, by the court of Chancery, to 
_ oblige the feoffee to attend in court and. diſcloſe his. truſt, and 
then the court compelled him to execute it. Thus uſes were 
eſtabliſhed. They were not conſidered as iffuing out of, or an- 


mas to the WOW” as a $ ranks. a condition, or a right * e 
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+++ +. + Jands at the diſcretion of the celui que uſe, permit him to receive 


= 1 ma bent of the nation pleaded ſtrongly in their favour. The 
latter prevailed. + Thus (to uſe the expreflion of Lord Hardwicke, 


_ * of fiduciary, or«trult eſtates has continued. Secret modes of WM | 
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N he ©offeMon * 3 diſcovered, and TE PPE 
ſuperſeded the en a and public mode of transferring proper= 
which the common law required, and the Ratute intended is 
to reſtore; and many modifications of real property have been 
allowed, which the common law did not admit. . & Butk. 3 
&. Lit. 271. 3. note 15 . 

"2, As to the nature of the eftates of feolfee and ß quaſh,” 
face the ſtat. of uſes; as to the limitations and e of - 
landed property unknown to the common law, which have been 


introduced under the ſtatute of uſes ; as to the mode by which 8 5 | 


conveyances to uſes operate; as to the doctrine of hn derive -—- 
their ea from the fat. of uſes; and as to uſes not executed 


by Wo eee e Ce. Lit 1 75 6. mate 1 5 225 rug 
(0. 9 Confileration, 1 [And er what e . My 
1 Things che Vie ſhall be.] 55 Es 
Ak bs the uſe was intended to be in | the. [=> wg —__ 
conuſee, and is not averred, as it muſt be, if to the aſc of the 
| * A Fe rs WC | 9 Cave wee; 5 
rr. ON hat ſhall Te d brenn RE: FL Y 
Fine or Recoy 


1. Tg, Father tevant for life, remainder to 1 40 vital, a 
remainder over. The fon is an infant, and on an advan- 
tageous propoſal for the ſon's marriage, the father and infant ſon 
join in marriage articles; and the father only covenants, that _ 
within ® ear a 1 ſon's 7 0 age, the father and ſon 
will join in a fine and recovery of the family eſtate to divers uſes, 
the infant ſon ſeals the deed, and within a year after he comes k 
, Joins with the father in a fine and recovery. The infant 
75 ſealing theſe articles i is not ſufficient to declare the uſes of 
2 2 and recovery. . F. Wins. 206. 1733. Nigbangolt and © 
v. Ferrers. © © 
2. Where the uſe of the recovery js declared to be to the reco> 
veror and his heirs, it does not create a new eſtate, but bein n in 775 
3 bee N '$ yore ”_ 1753. e N | 


(T T. 6). 8 of Uſes «fa Ts. or Recon, at — 2 
deing made by ſome of the Farties only. 


* x7 HERE tine beet to lead the e Ds reruvary;? * 5 
not in the power of tenant in tail to declare new uſest but 
uch ſubſe quent declaration muſt be by al brties concerned in Sh 
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W. HERE + Fare is an agreemont to ſuffer a Tecovery, 4 and uſes 3 r 

Re ; "are declared, though it be ſuffered at a different time from : 

| 2, tte recover covenanted to be ſuffered, yet if no ſubſequent de. 
claration of uſes, it will enure to the uſes ſo ö 1 . + 8 
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E . 22 (8. a) Uſes [EYE by. an improper ( 5 . = 
= 12 5 ing eonſtrued as a Proper Conveyance. „ 
1 1 5 5 eee 5 "Fe | 1 f Fi ow 
T 6. $. being Tifed b in | fee of Bae in endenden of a mar- "Th 
VVV * riage to be had between him and A. S., by indenture be- 3 
: >> teen himſelf on the one part, and the ſaid A. S. and V. S. on Bo 


the other part, gives, grants, enfeoffs, aliens, and confirms to A. S. for 
and , S. and their aſfigns, lands then in his own poſſeſſion, nx 
SBDabendum to the uſe of the ſaid A. S. for life, remainder to the Und 
= - heirs of her body begotten by the ſaid G. S., who covenants that the 
ER 3 3 252 the lands ſhould remain to the ſaid uſes; this is a "covenant to 
and feiſed to uſes. 27/1/. 22. 1755. Doe v. Simplon. 
Sg 2. Deeds in conſideration of love and affe ction good without 
1 I as a covenant to ſtand ſcifed, 2 of th . 755 Fe. FF 
: === den v. Vallier. 2 Ath. 149. 8. 5 
e n 70% rt 4% limitation, =. 1 e gern f 
FL N * 25 5 3 5 
WM . Feoffment by 1581 to a relation VET. his heirs, but no 1 | 
EE: "as bal, conſtrued a covenant to tand . 2 go. FT 220. : 
=—_ 7 293. bo tron v. en, „ 
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. Sg WD. 8 his, will deviſed: all his eſtates . or to he 

-purcbaſed to M. D. his daughter for life, with remainder to 

5 truſtees to preſerve, Se., remainder to the firſt ſon in tail male, 

„ and to the ſecond, Cc. in tail general: and in default of ſuch 

1 55 jſſue, remainder to the dau I 50 e.; and if M. D. died with- 
0 8 out. iſſue, remainder to Sir H. N. in tail, with ſeveral remainders 

over. M. D. after 21 marries, and ſubſequent to it executes 3 
deed, by which ſhe conveys the reverſion in fee of the lands pur - 

chaſed expectant on the ſeveral remainders under the will to 6. 

5 B. and his heirs in truſt for ſeveral uſes and covenants, to levy a 

J nine ur corice HM to the uſes of the deed, and recites the limitations 
V under the will in the order mentioned; then with a proviſo hat 
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7 finitationls under the w il Pe a 14 8 vo 3 It was de! 
M. D. had by the fine forfeited her eſtate for life ; but the court 


held, that it was only! a fine of the reverſion, as the deed expreſsly 
recites all the intervening eſtates for life under the will, and 


limits uſes ater, at Go 3 th. e . / Lethieulier . 7 
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1 F TY ſeiſed in feof lands i cat a feme feizel in 


4 ol lands in C., before marriage, ſettle the whole to the N 


for life; remainder to the feme for life, remainder to the childre 


of the marriage, for ſuch eſtates, &c. as the feme ſhall appoint 
And for want of fuch appointment, to the children equally, * 
their heirs as tenants in common; and for want of ſuch ile, to to 


ſuch perſons and uſes as the feme ſhall appoint; and for want of 


ſuch appointment as to the lands in C. to the heirs of the En, 


and as to the lands in A. to the heirs of the baron; if the baron 


die, leaving one ſon only, and the feme appoint the whole to him b 
ber will: but if he die under age and without iſſue, the whole 4 


ſtrangers: then if the ſon die under age and without iffue, this is 
a good appointment; qr if i it be not, it is a good executory deviſe 


of the feme's reſulting uſe in the lands in C.; but if the appoint- - 


ment be bad, the heir on the part of the baron has title. A Wi. 


270. 1750. Thruftout v. Denny and others, C. B. 


2. A. by will deviſed to truſtees to the uſe of B. "ob Tie; re- 
mainder to truſtees, &'c., remainder to the firſt and other ſons of 
B., remainder to the daughters of B., remainder to the uſe of ſuch - 


_ perſon as he ſhould appoint by deed ; and afterwards by a deed 


(in which he recited the will) he appbinted the fame premiſes 
et after the death of B., and failure of her iſſue, to the ufe of the 
firſt and other ſons of C., c. B. afterwards died without ifue. | 


Holden, that the limitations created by the will and the deed 


could not be united, and that the limitation in the latter to the 


firſt and other ſong of C.; Fc. was too remote to take effect, being 


after a general failure o iſſue of . 5 Term Rep. 92. 1792. 
 Habergham v. Vincent. 

3. By deed and fine an eſtate was aden to the uſe of tho 
: huſband for life, remainder to truſtees and. their heirs during 
life to preſerve contingent remainders; remainder to the wife Go” 


life, remainder to the truſtees and their heirs (not faying © 6e during 


her life,“) in truſt to ſupport contingent uſes and eſtates therein- 


Al iter ned, e . the kürt aud other ſons in tail, re- 


mainder 


(4 


! 


| What are, re, and good.) oo 3 


oe 


— the wife 10 tail, anda defi of iſſue, to > fuck 


7 Ef. 1 pP ſous and for ſuch eſtates as ſhe ſhould appoint, e, It wa 
SO Sk Es that the truſtees took a legal eſtate in fee after the deter- 
ET mipation of the wife s life eſtate, aud that all the ſubſequent li- 


mitstions were trult-cſtates. it was alſo holden, that an appoint- 


: Went by the wife to the ufe of the right -heirs of the huſband 
- - could not unite with the antecedent life eſtate of the hufband, 


dut could give only an equitable eſtate to the perſon, who at his 
deeach ſhould anſwer the 1 tion of his richt heir. 7 Term 
. R. 342. Trin. 37 G. 3. Fenables v. Morris. B. 138. 


Where after a deviſe to one for life the deviſor limited the 


. _ eltate to truſtees and their Zeirs in truſt to preſerve contingent. 
- _-"._.___Femaitiders, and to permit the tenant for life to take the profits, 


With remainder over on his deceaſey and he afterwards gave other 
e eſtates for lives; with ſeveral reaiginders over z and after each 

.__ eſtate for life he interpoſed the ſame eſtates to truſtees and their 
_ heirs: it was holden, that this ſhewed his intent to be that the 


_  effates to the truſtees ſhould be confined to the lives of the .ſeve- 


ral tenants for life, and conſequently that thoſe in remainder took 
legal eſtates, there being no N circumſtances in the will to 


ew a contrary intent... IOW Bed: 433- B. R. 38 Gov. * 
5 uſes withia 31 year 


5 Dee v. Hicks. Kot 

. may be any bumber of ſpringi 
P 2 V%. jun. 241. _ 

8. Contingent uſes, ſpringing ules, ,cxecutory deylſee, Wt. 


wee forei to the notions of the common law, but rs bet in 
855 by. 3 — 5 ter J 1 4. themſelves) upon gs after they be- 


. v. Dare. 


| anvinnty bt * Determined. 
OS de determined as the 1 885 of _- a 


5 8 1788. 


mitation. 


1 7 HE 1 * . 1 es to convert 1 "TA 


+ >. lands are united with the funds in the ſame ;perſon, it ſhall 
© I confidered as land, without: intent declared to the contrary 

| have gone too far for in that caſe the uſes are merged, there 
no perſon to "op Ana Tn 2295 


= 6 W i 
MSP s) ran . cap. 10/and what wee 


thereby. 
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. : 
1 to the uſe; and after the flat. the ee gue uſe was ſeiſed 
ak eſtate at law, as before he was of the uſe in equity, but the 
= neceſſities of mankind have 'obliged the judges to give way to 
ſes W 1 * | AI e v. 9 85 


2. 88 | 
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When the Uſes ſhall be fei to. 
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. Under a deviſe of lands to truſtees in fee in truſt for 4. 


8 


, " 


4 


lan infant) for 99 years if he ſhould ſo long live, and after that | 
term to his firſt, ſecond, third, and fourth ſons, and the iſſue male 

of their bodies for the like term of 99 years, as they ſhall be in 
ſeniority of birth; and in default of ſuch iſſue male in him or . 
them, then to B. and the iſſue male of his body, for the like tern 
of 99 years; and in default of ſuch iſſue male, then to the right 

heirs of the deviſor; A. takes an eſtate for 99 years, deter- 


5 minable with his life, and upon his death his firſt ſon takes a like 


eſtate; but the ſubſequent limitations to his other ſons and to 8. „„ Pe 
are void, not being limitations of uſes executed by the ſtat. G Term 2 | 
Rep. B. R. 213. 35 C. 3. Somerville v. Lethbridge. 2 


s 
: 


3. A deviſe of lands to truſtees and their heirs upon truſt to 
permit a_feme covert to receive and take the rents and profits dur- . 
ing her life for her ſole and ſeparate uſe, and after her deceaſe to 
the uſe of the firſt and other ſons -of her body, .then to the 
daughters as tenants in common, with other like limitations to 
other femme coverts, veſts the legal eſtate by way of uſe executed 
in fee ſimple in the truſtees. B. R. 7 Term Rep. 652. 38 G. 3. 
VVV 


„ 8 ; 


42 


1 
2 


C. a) Reſulting Uſes. e 
tc W/ By marriage articles covenanted, that all the lands which 5 
A he ſhould afterwards purchaſe in the pariſh of K. ſhould 3 
be to the uſes of the articles. He purchaſed lands in X. and took 
a conveyance in fee in the name of his. youngeſt ſon, but there 
was no declaration of truſt. Held, that the ſon was a truſtee for 
his elde ſt brother, who was entitled to theſe lands by virtue of _ 
the covenant. 2 Bro. Par. Caf. 350. 1721. Blale v. Bla. 
2. C. lends money upon the mortgage of a copyhold eſtate; but 
being infirm and unable to travel, the ſurrender, c. is taken in 
name of D. the ſon-in-law, who executes a declaration of truſt. 
C. aftewards purchaſes the equity of redemption, and the ſecond - * 
furrender is, for the ſame reaſon, taken in the name of D., but 
no declaration of truſt is made on oecaßon of this purchaſe. Held 
that the heir of D. was a truſtee for the heir of C., and that 


having expreſsly declared the truſt of the firſt ſurrender, there : 
was no neceſſity for a new declaration of truſt, as to the equity of 
redemption. 4 Bro. Par. Caſ. 67. 1732. Acherlty v. Atherley,  *© 


3. Eſtate deviſed to a body corporate (which cannot take b 
the ſtat. of mortmain,) in truſt, the uſes are not defeated by the 
deficiency of the truſtee, but attach upon the eſtate the law raiſes, - 
and the heir at law becomes a truſtee to the uſes of the wil. 
. Cha, Rep, 83, 2780. Sonley v. The Check Main G © | 
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Fp PHILLIP STAPLETON, tenant of the premiſes in quef. 
j 99 years, if he ſo long lived, remainder to his firſt 
And other ſons in tail, remainder to his right heirs; having two 
ions Henry and Phillip, they by leaſe and releaſe of the vth and 
-—  ___ , g6th of September 1724, in order to ſettle and perpetuate the 
manors, Se. in the name and blood of the Stapletont, and for 5 
| _, _ _ making proviſion for bis ſons, and for preventing diſputes, which 805 
might poſſibly ariſe between them or any other perſon claiming 5 
ö 2 intereſt in the eſtates, and for barring all eſtates tail, releaſe and 
confirm to two truſtees all thoſe manors, Cc. to hold to them and 
their heirs, as to part, to the uſe of Phillip the father, his heirs 
Aud afhigns for ever, (and as to another part,) te the uſe of the 
> ' . ___ father for life, to Henry the ſon for life, remainder to truſtees to 
| . preſerve, Sc, remainder,to his firſt and other ſons in tail male, 
._ _  Femainder to Phillip the ſon for liſe, with like remainders to the 
daughters of Henry in tail, remainder to the daughters of Ph:1/;z. 
EF  _-___ the ſon in tail, remainder to the right heirs of P4#/ip the father 15 
Audi as to the other part to the uſe of Phillip the father for life, re. 
mmainder to. Phillip the ſon for life, Sc. By leaſe and releaſe 28 
sand 29 of September 1724, the father and two ſons make Thompſon 
And Fairfax tenanits to the precipe, in order to ſuffer a recovery 
or the purpoſes mentioned in the former deed. Before any re- 
Cover ſuffered Henry died, leaving iſſue the plaintif. After. 
Wards by leaſe and releaſe 12th and 13th of April 1735, Phill 
the father and Phz//p the ſon covenant to ſuffer a recovery, in 
: which Themen and Fairfax were to be tenants to the præcipe, to 


the uſe, as to part, of Phillip the father and his heirs; and as to 
© _ the other part, to the uſe of Philliß the father for life, remainder to 
Pulis the ſon in fee. In Trin. term 1725 a recovery was ſuffered, 
© In which were the 'fame tenants to the precipe, the ſame demand- 
Ants, and the fame vouchees, (except Henry, who was dead,) as. 
were covenanted by the firſt deed, and within twelye months af- 
ftter this deed. The father being dead, the plaintiff as ſon and 
_ . - heir of Henry, brought his bill to eſtabliſh his title to the premiſes 
 ... In queſtion, and for the whole eſtate as tenant in tail under 
2n old ſettlement. 'The defendant Pbilliß the fon inſiſted that 
Nen was a baſtard, and that by the deed of 1725, and the re- 
Cover, he was intitled to the whole eſtate. Upon an iſſue Henry 
woas found illegitimate; and the cauſe coming to be heard on 
oo ___-—___  - the equity reſerved, the court declared, that the plaintiff was in- 
5, _*__ . titled to the lands limited in remainder to his father by the deeds / 
| of gth and 1oth September 1724, according to the uſes therein, 
__ notwithſtanding the illegitimacy of his father, a court of equity 
being defirous of laying hold of any juſt grounds to carry agree- 
ments into execution made to eſtabliſh the peace of a family. 
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ſold at ſix years purchaſe, redeemable at the option of the 


| Tenor at the end of five years, for five years and a half's pur- 
chaſe. There was never any treaty or agreement for a loan, but - 
by miſtake of the ſciivener it was ſtiled as à loan in the deeds. 
Held not uſury; for in an uſurious contract there muſt be a loan, 
and where the principal is ever bond nde in hazard, there is a 4 
loan. Murray v. Harding, 2 Black. Rep. 85% “ 2 
2. A. aged 30 years borrowed 50001. to pay. 10,090. vpon the : 

death of B., aged 78 years, if he ſhould ſurvive her. Held not to 
be uſury, becauſe of the hend de hazard run. Kari if Cheſterfield 
*. Janſen, Nur. 1 Will. 287. 8. C. 2 Fef. 125. _ 
3. The defendant indorſed a note for 200/. to the plainti?, 5 
— then three months to run, and received 197/¾.; on its be⸗ 
coming due the plaintiff took another note from him for it for 
2000. on advancing other 3/. Lee Ch. J. thought this uſury, bur 


left it to the jury whether to conſider it as a loan or as a purchaſe, 


who found the former, and the defendant had A TI Meſs : 


* Dawling,” 2 Stra. 1 243. 


4. Where 200). was lent © on conditi tion to pay che e and 
2000, in a year, or 06 2-year for the life of the borrower, it 
was held not to be an enen contraQt,” ' Worthy: v. Fin, 
* 225 ef 104. 5 * 


One Gy to lend 10000. at 5 fer 9 St for that pur⸗ 


le ſold t oο South. dea annuities, which being under par pro- 


42 Vin. 


eee leſs than 1000“. by 76l.; à mortgage was taken for the 5 | 


whole 1000/. This was held a Ne e the ſtatute of uſury, 


and the difference was decreed to be repaid, on a bill brought 


after a decree of forecloſure, aud the whole money allowed bx 


the maſter on the account” aer, that decree, Auer vn Baur, 
Ambl. 371. 


8. Action on'this note: n conſideration f two denen, 10 


F 


* f 
; * 5 p 7 
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* © L 
„ * 4 
* * k 
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Es Cod 8 
e preſent wife.“ The wife was 70 years of -- ag Held not to 
be uſury, for it is a real wager, however fooliſh, and not a loan 
AdAauiiguiſed under that ſhape. Lamegs v. Gould, 2 Burr. 7157. 
5 5 1 tool. for four years without intereſt, in conſi- 
__. deration that B. ſhould provide meat and drink for A. s daughter 
C. who was to be partner with B.'s wife as à milliner, have half 
the profits, and bear half the loſs; and to lodge A. for 1o/. per 
ann. The defendant pleaded that the bond was uſurious, with an 
___ averment that the hoard of the mother and daughter were worth 
_ - ol. per ann. The court held the plea bad, as the whole bargain 
might be beneficial to B. from the {kill of C. or other cauſts. 
Meriſſet v. King, 2 Burr. 8 . 5 


> " 
. 


#478 : =: 


* 
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X 8. One ſold goods at three months credit; but ſtipulated in 
__ caſe the money ſhould be unpaid, that the vendee ſhould: allow 
him an halſpenny an ounce per month, till the diſcharge of the 

debt; this allowance was above the legal rate of interelt, but ac- 

Cording to the uſage in that trade; and being a bend fide (ale, and 

not a diſguiſed loan, was held not to be uſurious. Heyer v. Ed. 


> 


9. If the plaintiff declare upon the ſlatute of uſury, he muſt 
: ' + Prove the contract as laid ; and if he ſtates it to be for a forbear. 
Ande for one year, and it is proved to be for a forbearance for two 
| |  .__ years, although that alſo would be uſurious, he cannot recover. 
Care's: ————— ß 8 
1086. The defendant agreed with one Highway to lend him 
Sol, and advanced 2000, accordingly; but when preſſed for the 
reſt, he took advantage of Highway's neceſlity to extort an annui- d 
tw to himſelf (under a ſeigned name,) at very exorbitant terms; a i 
pPromiſing in three months to furniſh him with money to redeem Lol 
Trom the ſuppoſed grantee. This was held uſury; for where the 1 8 
contingency (during the three months) was ſo flight as to be DS 
By merely an evaſion, it is to be deemed colourable, and not ſufficient the 
| 8 to take it out of the. ſtatute. 5 Richards gui. tam v. n Brown, Ls 
3 d ĩ ĩ res %ͤ — 9985 
: cannot advance caſh, but will furniſh goods, which the borrower "1 
_ - _ takes and ſells by the intervention of a perſon. recommended by 5 
E © the lender: ſecurity is given, payabie at a future day, for a ſum 1005 
eee exceeding the value of the goods, and 5 per cent. intereſt. This "hs 
was held an uſurious loan, and the ſecurity void. Lowe v. "She 
%% w oo om om oo. Mo. 
132. A bill payable in India was indorſed in England for the 5 
current price, Which then was 67. 6d. per pagoda; it being re- WM ten 
| | turned, the plaintiff recovered on a writ of inquiry, at the rate of WM 
3 109. per pagoda, (that being the general charge, including Iadias 1 
Aimͤntereſt, exchange, and other charges,) and alſo 5 per cent. from 4 
itte time of notice of nonpayment : and the court held the damages WM « q 


J 


to 


E-- night. Auriol v. Thomas, 2 Term Rep. 5. | 
13. 44 C 3-c-794All mortgages and ſecurities which by an lega 


$ have been or ſhall be made in Great Bi- 47 
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A Term Rep. 613. 
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: 1 5 EN 


tain of or concerning any lands, faves, na. or as ids 


ſecuring re-payment of money bond fide lent thereon, and all bonds 


5 and ſecurities for payment of (obs fame ſums of money, ſhall be as 


and valid as if made in the kingdom, colony, or place where 


© the ſaid lands, &c. lie; and none of his Majeſty's ſubjes ſhall be 


liable to any penalty or forfeiture by receiving intereſt for the 

ſums ſo advanced at the rate of intereſt allowed and eſtabliſhed by 

the laws of the place wherein the ſaid premiſes Bec ic 

14. Se. 3. Provided always, that this act ſhall not make good 
any ſuch mortgage or ſecurity-where the lender has knowingly 


| tdranced more money thereon than the is Sc... are food 


worth. 


. Secb. 4. Provided. alſo, that ſuch. mortgages and eu 7 


2 be regiſtered according to the manner and within the time 


55 preſcribed by the laws of the kingdom or place where, ſuch pre- 
| wiſes, Se. lie. 25 


16. A. contracted with B. for the ſale of an eſtate i in the Fn 
Indies, and it was agreed that part of the purchaſe-money ſhould 


. remain ſecured by the bond of B. and C. That bond was aſter- 
| wards cancelled, and another executed in England by B. and D., 
| reſerving 6 per cent. intereſt, in the ſame manner as the former. 
This was held to be uſurious; for the ſtatute means not to extend 
to perſonal contracts. Dewar v. Span, 3 Term Rep. 425. FAYE 
17. A loan of money produced by the ſale of ſtock, on an 
ö agreement that the borrower ſhall replace the ſtock on a certain 
; day, or repay the money on a ſubſequent day, with ſuch intereff. 
in the mean time as the ſtock itſelf would have produced, was 


held not to be uſurious, although the intereſt exceeded 5 . | 


it not appearing that it was meant as a colour for uſury. Whether 

n tranſaction is meant as a cloak for uſury or not, is a matter for 

the conſideration of the jury, and their ding is OS. 
5 Tate v. Willing, 3 Term Rep. 531. 


18. The borrower of money gave a bond for the W and 


7 Indore. at 5 per cent., and covenanted at the ſame time alſo to pa 


to the lender a certain portion of the profits of the borrowe "= 
trade; it was argued that the principal was in danger, becauſe the 
lender was liable thereby to all creditors for the debts incurred in 


the trade; but the court held that to be only. the common hazard, + 
the inſolvency of the borrower, and 3 che contract was - 
7 vſurious. Morne v. Wilfen, 4 Term Rep. 3 


I9. A bond was conditioned for the e of 100, by quar- 


terly payments of 5/. each, and intereſt at 5/. per cent., and a me= 
morandum was endorſed thereon, (That at the end of each po „ 
« the year's intereſt due was to be added to the principal, and 


4 then the 200. received in the courſe of the year was to'be de- 
« ducted, and the balance to remain as principal.” This was 


held not to be an ufurzous contract; for the word dur, means 


legally due. Lori Kenyon Ch. J. contre. Le Grange v. Hamilton, © 
N. B. This J * e 


Mg 


\ 


lying in Ireland, or in any of the Britiſs colonies or dominions for 


| © bos. or eiae of 0 the any. 
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Facias ſued out thereon by the affignees of the obligee, 


1 held thit the defendant could not plead that the con- 


traci was uſurious; for a judgment is not a ſecurity within the 


e of the ſtatute 12 Home; and the only way to be relieved 
At law i 'is by motion to ſet afide the judgment. Bib and others, | 


ines of Fones; v. Gower, 2 Stra. 1043. B. R. 1. 233. 

5 A bill of exchange was given upon an uſurious conſiders, 
ton, and [afterwards Coming inte the hands of an indorſee for 
_ valuable conlideration without notice of the uſury, was neverthe- | 
ef held void. Lothe v. Muller, Dolgl. 736. ; 

3: Upon'trover for goods pawned upon an Parzelle Wer, 
as court held that the plaintiff could not recover without ſhew- 
all mo N Wen N v. N : Term 


5 0 a l . Value. 3 what « Giles, 


„O int nab; od W way 5 1 61 57 for whe 
intereſt thereof for three 3 next following. A caſe 
| $eferved ſtated theſe facts, and that the action was not commenced 
till more than a year had expired after the lending and taking the 
- Intereſt by advance: and for this the court gave judgment for the 
- defendant, holding the uſury to have been complete, and the pe- 


an v. Williams, 3 Wilf. 250. and 2 Black. Nep. 92. | 

2. A ſum of money was lent upon an agreement to pay legs! 
| Intereſt, and; a premium over and above was paid when the money 
was advanced. The court held, that as that premium was not 
_ Stſclf alone the legal intereſt; although the ſecurity was void i im- 
mediately, yet the penalty was not incurred till more than legal 
_ Intereſt; was nctually received; and therefore an action within a 
Ver after the payment of the firſt half 225 ME was in time: 
be 1 E RN 235. e 


APE . 8 


. Relief, i in | what ( 0 { bes 


I 15 8 bends ae net 8 ; ng wht ob bons 


| tract is for hazard and not for forbearance, it is not uſurious. 
| Inthis caſe in May 1738, the: defendant paid 5000). to Spencer, 


and the (ame day took a bond from him in the penalty of 20,0001. 


conditioned to pay 10,000/.'to. the defendant at or within ſome 


* 


nalty incurred immediately” on receiving the 60. 5. Sow 9 | 


. 


there is covenant in the deed for payment of 87: per cent. intereſt, © 


13 cipal or 250). per ann. during the borrower's 
1 % 164. 1748. Worthy v. Pitt. © 
F. Whoever brings a bill in the caſe of ulury muſt ſudwit' to 
pay the principal and intereſt due, on which the court will 


takes ſecurity for the nominal ſum ſold, and intereſt for it: "held | 
7 uſury. Ambl. 371. 1759. Moore v. Battie, © bf 


: uſurious debt, the creditor mult ſtand as a judgment creditor for 
dhe money actually advanced and 4 15 intereſt. 5 * On & 
; a 641, 1789. Scott V. Ne/bitt. 


5 | eſtabliſhed ; ſuch. ſecurities not being liable to 
the ground of uſury. 5 V. jun. 27. 1799. Wharton v. May. 
1 dnftr. 7; Mathews v. Laws, S. P. 


Pos 1 not 3 : "ts _ eld not to be afari- 
ous. 1 Ack. 301. 1750. Cheſterfield v. Janſen. 2 Veſ. 142. 8. C. 
2. In a bill to ſet alide an uſurious contract the defendant maß 
daemur to the diſcovery of what intereſt he agreed to take; for nge 2 
cannot ſet forth that without diſcloſing the very intereſt he has 3 Ts 
. 2 tk. 3 255 1742. Chauncey v. Tahourdens 332 


3. Per Lord e If a contract be made in England * „ 


2 ee of a plantation in the Vg Indier, no more than legal ; 


intereſt ſhall be paid upon ſuch mortgage, and if in ſuch caſe 


it is within the ſtat. of uſury, notwithſtanding this is the rate of 


Antereſt where the land lies. 3 fk. 727. 1756. Stapletan'v. (a) See 
. ee (a). - | pl. i 


4. 20000. e e 5 
e, not uſuri 


give relief. 1 J 320. 1749 Henle v. Royal enz Af 


_ Jurance Company. 


LY 


6. One agrees to lend money on mortgage; he ſells ion, 
which was, under par, and adyances the money raiſed by ſale, and 


7. A judgment haying been obtained at. law, though for un 


8. To conſtitate uſury there muſt be a 2 1 Wente 5 1 


1 agreement to purchaſe, and pay rent yit the ä . 3 TY 5 
is not uſury. 4 Bro. Cha. Rep. 28. 1792. Spurvier v. 4 en = | 
45 x 791.7 Jun. 327. e. 


9. An advantage to be taken 17 A pattner out of the trade may 


FR be meaſured in zuy way agreed on, and will not be ufurious. 1 
2 Pef. jun. 248. 1793. Andenſin v. Maltby.. | | 


10. Poſt obit bonds, though upon terms of 650 oſs jocquality,. 5 
impeached on 


VVV 


every quarter, and ſend the account to the merchant, and hben 


a e re 35 OY. N | 


to make that balance carry intereſt, as prong, for the next 
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1 On: total 1 no [endeavours to arreſt are week. 
2 „ J a | : 

3. Aries on an e and on an information for : any. 
. offence, in its nature againſt the laws of ſociety, and that diſturbs 
the good order that keeps a ſtate in peace, (the true meaning of 
_ contrs pacem,). POE? N * actual, ES"; ba 


be outlawed: 


4 8 5 08 


5 15 criminal SIA the: priſoner kult rt penn & 3 out- 
lawry, and that mult be tried before he can 
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Barnet, 320. 
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wh ” 
« we 5 2 


e ee How We may, or 


_ ought. to be pleaded or Tet forth. 


ent- Rex v. Fohnſon, 2 Stra. 824. 


2. He may plead ore dende, the Aitorney- 
tems, the venue is awarded returnable A 


turned fitting the court. Did. 


3. The court cannot aſſign the e cc 
= for treaſon till he has pleaded,. and 1 
* on ebe e matter. : 


Ay 


* " A - 
2 „ 
* * — * * 
* * 


z it 1 on 1 3 that the writ. * RR was. 
delivered to the: ſheriff three months before the return of „ 
it is n e it . not bo TROY ee 4 Term eo. 


ners need. not be ſobſcribed to the 
| Judgment of outlawry ; i | it appear on the record that the „ 
ment of outlawry was given by them it is ſufficient. Bid. 

3. It need not appear on the record of outlawry that the „ 
ond exigent were ſealed by the juſtices of ee terminer, Cc. 


"SI ILY not be Rated i in expreſs terms. on a record ofa judg- 4 
ment * IT that a writ * <a ry 5 258 2 | 


1822. : 
= The 1 namics 2 tt 


* 


Nes v. Dat 


48, bY dead, 
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K 1 is . d (or Cites) 
P * olds viel, though be; appear publicly, * may. 
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Uw: 
ppear i pear that the ſheriff was 
tate the defendant,” Wc. Rex v. Perry, 6 Term Rep. 573. | | 

5 The writ of proclamation required the ſheriff to proclamm 


- * 
— 
3 
2 \ 
x . 


the parties in open court in the fheriff”s cou 
court,) and held good. 4 Term 
5. The ſheriff need not allege in his retu 
clamation, that ** the perſons proclaimed did not appear and ren- 
der themſelves,” though he muſt in his return to the exigent. Bid. 
J. The ſheriff muſt ſtate in his return to the writ of exigent 
the day and year of each exaQtion; ſtating that on ſuch day in 
the 3oth year of the reign, he exacted the defendant a third time; 
that afterwards, on ſuch a day, he exacted him a fourth time; 
aud that afterwards on ſuch a day, in the 31(t year aforeſaid, he 
exacted him a fifth time, is inſufficient, and a good ground for re- 
Ken v. Almon (in error.) 5 Term Rep. 


„ (not ſaying Sn, 


rn to the writ of pro- ; 


rang the” outlawry: - 


f one exigent be awarded againſt the principal and ac- 
ceſſary together, it is error only as to the latter. 4 Term Rep. 521. 
9. In a record of outlawry, it appeared by the writ of procla- 

mation, and the return to it, that the priſoners were required to 
tender themſelves to the ſheriff, ſo that he might Save their bodies 
before the juſtices, & c. at the return 
Rex v. 1 andell, à Term Rep. 521. 
10. The writ of capias utl. and the 
to be filed with the 
z Term Rep. 578. 


(B. b) Reverſed, What muſt be done in order to . 2 


of- the writ, and held good. 


ſheriff's return to it, ought\ _ 


mimitted for high treaſon, in diminfſhing the 
1 eoin, who makes his eſcape before indictment, and is then © 
indited and ontlawed, and then retaken within the 
have habeas corpus to B. R. and ſurrender; then ha 
to remove the proceedings, plead his having been beyond ſea, 
and have the outlawry reverſed. Rex v, Johnſon, 2 Stra. 824. 
2. An outlawry for felony ſhall be reverſed, if it appea 
writ of proclamation and the return to it, that the perſon indicted 
was outlawed after a day had been given him in court, and before 
ſuch day arrived. 3 Term Rep 55 
3. If in debt on bond by wife dum ſola the huſband is gone 
abroad aud outlawed, and the wife, though ſhe appears pub 
- hely is waived, the outlawry againſt her ſhall be ſet aſide, on mo- 
tion; but goods taken on capias utlagatum muſt be deemed the 
huſband's, though ſworn to be her ſeparate: goods, and if ſhe has 

quitable right, ſhe muſt apply in equity.” By 
4. If defendant 


Perſon co 


ve certiarari 


Rex v. Barrington. 
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be reverſed on common Appearance. 
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. before tranſcribing. into the Exchequer, common coſts to the 


9 5 e 321. 


: 5 n ve Martin. 2 Sira. 951. 


5 0 4-1 - VIDENCE of A houſe Gait in the. 


NS e „ 1 B9/. Pull. aas. 
„ 2. In an action of debt on a Gimple contract, the 0 6 REN is 


47 non-paym 


5 Toes to the a wg 


: & Whete than is | not « ſpecial, 1 may 1 it at 
| theire own expence and payment of. coſts. on common appearance 


eri ent, if after coſts to the time of reverſal. Barnet, 324. _ 
68. If plaintiff dies after judgment, there muſt be ſcire facias, or 
| ag ſhall be ſet aſide, Barnet, 325. | 
7. Outlawry commenced and proſecuted during defendant's 
ref jence in Treland ſhall be reverſed nt bail or appearance, 
Barnet 325+ 
a By If W fale is. waived ſpecially on meſne proceſs, and. after 
ent, and before entry marries, the court will not inter- 


9. If an exception goes to ſhow that the outlawry i is a nullity, 
= it avoids it without writ of error. Ker v. Davies, 1 Burr. 638. 

1410. No bail is gixen in error of an outlawry till reverſal, and 

. then it is to appear to an original to be e in two terms. 


11. But on reverſal ſpecial bail — 8 be given, do there 
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"a Berween the Gout and Specialty. 


ariſh of A. will 4 
3 port an averment of 2 bouſe © at S. ” 8 being extra. paro- 
i chial, and both places uſually going by the name of S. Burbige 


| —_ though it ſpecify a 4%. ſum in the ſeveral counts than is de- 
manded in the recital of the writ, and yet alligns as a breach the 
ent of the ſum demanded in the writ... ee * 
1 „ 
| 22 - In an action again the ſheriff for taking goods. without 
5 ng a year's rent, the plaintiff undertaking ya ſet forth the 
| — of the demiſe, (which was 3 3 not pror- 
Ang them as laid, muſt be nonſuited. Briffow rights Doug 


EY nk 
: ae In an action for bribery, the 3 Hated the precep 
8 directed to the 727 only but the precept proved was di- 
es; which was held to 1 EY 


de 5 1 450. _ 
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the action was brought to be a are of the 4 Phi Mary, 
whereas it was a ſtatute made the 1 8 Flag & ee 100 - 3 


Rant v. Green, 2 Cowp. 44. | 
6. Declaration againſt the defendant as allignee of all the ate, | 
ſc. in certain premiſes, evidence that he is 1-04, wag of ee * 

/ 100 variance. Hure v. Caton, 2 Coup. 766. A Ec 
J. In an action for an amercement in a court oy if the de- 
ckration ſtate the court to have been held before the Howard of 
the manor; but the evidence" rove it to have been holden before 
| urn Jeward, it is a fatal variance.” Wyoill v. Theypord, | 
1 "RIP . 
8. In an «jon egainſt the defendant her vegans. 00 an at- 


| torney, in not proſecuting a debtor of the plaintiff's to judgment; | 


the return of the writ on which the debtor was arreſted bein 
laid to be in the 25th year of the reign, c, and the writ itſelf 
appearing to be returnable in the 24th year, this was held to be a 
fatal variance, even though, the HY of the return was alleged in 
the declaration under a vide 
; 725 Were the ene ta, an action for negligence ſets out 
the writ, it is not ſufficient that the name of the party and the 
name in the writ have the ſame ſound; any miſpelling. is fatal. 
Brown v. Facobs, Gent. 2 Eſp. Rep. 726. 


10. Proof that defendants run down the plaintiffs in ts half. N | 


way reach in the Thames will ſupport an allegation that the boat 
was run down on the Thames, near the balf-way reach, becauſe 


the place is not material: aliter, if the tice hemateridl, 28 where 


3 juſtification i is local. Drewry v. 7 40%, 4 Term Rep. 558. \ 
"IT. 80 where an action on the caſe was brought upon an 
agreement that the defendant would procure the plaintiff-a booth 
at the hotſe· race on Barnet common, and the delaration alleged 
Barnet common to be in Middl:jex, whereas it was in Hereford, 
yet held to be ſurpluſage, becauſe it was immaterial to the agree 
ment Ver re common lay in 3 or Hereford. 


12. In an Scion We confignor of gooc 


. a carrier for 


Wn Pocket where the plaintiff alleged i in his declaration that 
the defendant undertook to deliyer, &c. in conſideration of the 


hire to be paid by che plaintiff, and proved that the hire was w be 


paid by the conſgnee; it was held not to be a variance, the con- 


ſignor being liable by law. Moore v. Wilſon, 1 Term Rep. 659. 
13. In an action on a policy of infurance the declaration ſtated | 


that after making the policy the ſhip failed, the evidence was that 


the failed before; held, that the wriance was immaterial. 1 

v. Salomons, 5 Term Rep. 496. | 
14. Evidence of an agreement to aaver fbcon us ib defendant 
438 a variance from 3 count on an LET to deliver FG 


* Ok 4 Term Rep. mm 


Gruen v. Rennell, x Term Reps 5 


857 


„) ͤ 


3 FO We 1 for run money i eridente, a note 


Bis 7 105- for run money, with an additional ſtipulation written, plain 
After Ggnature of the note, for a pint of rum per day, and Sg no au; 

. variance. Baptiſe v. Cobbold, 1 Bofe & Pulb, 2, 7. 4 
_  ,»* T6. In caſes upon contracts it is neceſſary to ſet out the con- 6. 
7 tra truly, and a difference in any part is inal, becauſe the con- the o 
tract is entire. 1 Term Rep. 240. (u.) 1 ſun 


17. Where the contract declared upon was, that the 3 vot v 
© ſhould deliver to the plaintiff all his tallow at 4s. per ſtone, and Wl wict 
_ the contract proved was, that the defendant ſhould deliver it at 7. 
L. per ſtone, and ſo much mori ar the plaintiff paid to any other per- to bis 

| = this was held a fatal variance.” Churchill v. Willi. . 
1 85 Th 5 more of ee in ener N Jy and d other 
. go Wa mae Fee Finke | 
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EE ET > ticles into Execution. Eb 


. EE 5 "ui nA nt - in Articles for the: purchaſe. 'of an n Shae if 
1 | either ſhould break the agreement, he ſhould pay 100/. to 
1 — 8 other; the defendant, on being offered two years purchaſe 
more, accepted it z the court decreed a ſpecific performance of the 
Te articles.” 2 Atk. 371. July 1741. Howard v. Hopkins. 57 
EE 2. A penalty has never been held to releaſe parties from their 
„ | agreement, for- though + they e pfrform. the agree- . 


* notwithſtanding. 
3. In general a bill will not lie for a Spee p erformance of 


5 for chattels, or which relate to merchandize, but it will 
be left to law ; but where the agreement Was not to be final, but 
| to be completed by ſubſequent aQs, a bill will lie to 5 it into 

-execution. 3 Ath. 383. 1746. Buxton v. Leer. 

+ 4+ It is in the diſcretion of the court either to decree a ſpecific 
performance, or leave the parties to their Tags at law. 3 Mit, 
| 31 Oc. 1746. Foynes v. Statham. _ 

5. Leſſee for years of mortgaged premiſes: agreed to be 

. bs mortgage for leſs than the original mortgage-money, they be- 
ing much decreaſed in value, and a guinea was paid in part, not 65. 

as earneſt ; he alſo. bought in the equity of redemption ; but be- 15. 
fore the ageement was fully executed, the plaintiff having notice ceive 3 
0. the agreement, intervenes, and by offering the mortgagee. 

- ſomewhat more, takes the bargain out of his hands, and files a the age 

7 - bill to 5 85 8 him to. 8 on 3 of 858 — mort- money 
8e. e 


2 ; : i 
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1 forecloſed. The Chancellor Aa As 
plaintiff being a purchaſer mald fide ſhould have only what he". 


actually paid, he Red e an, it. 1 Ve 8 2. ee Se 5 


1 Merray. g 


6. Huſband decreed. to join, and to procure the 82 to 3 in 


* 


the conveyance of her eſtate purſuant to an agreement, or to TG 1 


z ſum of money received by the huſband, where the court could 


| not * a perſonal decree upon her. 1 "Fo 57˙ 1750. Ledg- 


wick ve Hargrave. 

7. A copyholder coutrafts, for e conſideration, to fell 

. his ſon, and dies before actual ſurrender; the ſon is entitled to 
1 and to compel the widow to ſurrender her N 


; teach. 2 Veſ. 631. 1755. Hinton v. Hinton. _ 
8. 4. having been guilty of a breach of a former contrath B. 


reſuſed to treat with him; a third perſon treated with B., in fact 
in truſt for A., and an agreement having been entered into, 4. 


fled his bill for a ſpecific performance. Bill diſmiſſed. 1 Bro: Cha... - © 


Rep. 98. 4 70 14G. 3. Eyre v. Paphon in . See een r. 


9. Sale of an x eſtate for-a 3 ſum of money, and an annuity. | 


fax life, the agreement being fair, a court of equity will decree a- 
A performance, although the party die before any payment 
the annuity. 1 Bro. Cha, Rep. 156. 1782. Mortimer v. Capper. 


10. Bill fora ſpecific performance againſt the vendor, the ven- \ 


dee or his heir being in poſſeſſion, the agreement having been 


made between the tenant for life and the reverſioner, and an ac- 
count of the vendee's perſonal eſtate becoming neceſſary, an early 


day was appointed for payment of the purchaſe-money, and on 
failure, the bill quoad hoc to be diſmiſſed with coſts. - 1 Bre. . 
Rep. 396. 1784. Lowther'v, Andouer. 

11. A ſpecific performance was not decreed. where clog was 
2 concealment on the part of the eee 1 Bro, Cha. ae N 


1785. Shirley v. Stration. 


12. At a public auction the ſeller' $ agent bid * the plaintiff; 45 
a ſpecific performance refuſed... * aka Cha. Reps 1 7788. 
Tuning v. Mor rice. | 


13. Where reverfionary din in ſtock had been fold hs an 


apparently. under-price, the court  direted an inquiry into their 
real value previous to decreeing a ſpecific imme 555 B. 


Cha. Rep. 228. 1791. Callet v. Woollaften. 


14. A contract that the one party ſhall convey an eſtateg ink. - 


the other grant an annuity, ſhall be carried into execution, though 
the vendor died previous to any payment of the annuity," one 
having accrued due and having " tendered. | 3 — Ar Rep, 
605. Fackſon v. Lever. | 

15. A., an apothecary, gave B. he patient, 80 8 10 re- 
ceive gool. or an annuity of 1000. if he. ſhould ſurvive a year, 
which he did. Bill by 4. againſt the executors of . to Maa arg 
the agreement, diſmifled, but without coſts, on account of the 
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men 2 
„ Agreements. fig fale e an eee if Ny ates 
on the bona fides of the tranſaQion therefore trifling errors 


TE in the deſcription are oP een E. Fe 2.0 5 227. Juy 1790. 


Caleraft v. Rochurk. 


17. Property in a cargo- ee ee by 2 bill of fale ſigned by 
 - the vendor and vendge'; a new agreement figned by them before 
they parted, that it ſhould be ſold and accounted for by the 
_ factor for the vendor, ſhall be enforced in POE 7525 1 UE, Jun, 


| = 416. 1792. Weymouth v. Boger, - | 


18. Performance cannot be be deereed of an agreement with a 
variation made in it by the court. 4 Bre. Cha, + 4277. | 1793. 


950 ee . Sowkins. 


9. Bankruptcyol a perſon who had: agrecd to. purchaſe, does 


| Ea . the contra. | | 30 a 255. 1 Brook Fe 
20. At an auction one perſon only bid for the 85 to 75 
a an acre upon a private notice to the auctioneer; then, aſter a 
_ _ conteſt with real bidders, the eſtate was bought at 1017. 175. an 
© acre, and the purchaſor, ſome days afterwards, paid the duty: he 
was decreed to perform the ee with coſts. * N Jun. 620, 
. 1798. Bramley v, Alt. 
A241. Where all the bidders at a public auction, except the 
| - buyer, are bidding for the vendor without notice, and the buyer 


is thereby induced to give more than the walue, neither courts of 


” = _ nor equity will ſupport it. Bid. 624, / 


22. No objection to a ſale by auction that perſons were em» 
d by the vendor to bid for him without public notice. bid. 
23. One truſtee for the ſale of an eſtate, having releaſed and 


ronveyed to his co · truſtee, refuſed to join in the receipt of the 

Ns 3 upon the ſpecial expreſſion of the deed the pur-, 

1 8 chaſer was not held to the agreement with the remaining truſtee: 

it would have been otherwiſe if one had merely ae eee 4 79 
Jun. 97. 1798. "Crewe v. Dickins, | | 


24. A vendor cannot come at any hens of time. Fay à per- 


5 | 5 8 but upon a bill filed 14 months after the correſpon- 
__ dence upon objections to the title ceaſed by the defendant's re- 
turning no anſwer to the laſt letter, calling for a diſtinct anſwer, 


and threatening the bill, and the auctioneer not having been 


: called upon for the depoſit, it was referred to the Maſter. 5 Wo 
7 Jun. 719. 1800. Marquis of Heriferd v. Bares. | 


25, Specific performance refuſed on account of han lachego! 


oh the plaintiff the eee A ſmall incumbrance, which may be the 

ſudject of compenſation, is no objection to a ſpecific performs 
3 5 Poſe jun. 818. 1801. Cue omfray. 

286. Though a eee may agree to ſell at à priee to be fixed 


v. H. 


arbitration, and the award can be impeached upon the grounds 
Qing all ee as fraud or groſs miſtake; yet upon ſuch an 


„ eee e ee 


oy er. „„ Women 


conti: 


and 1 


ted 


3 Anſtr. g 24. 37 G. 3. Jonet v. Price. 


31. Where the vendee orders a particular mode of conveyance _ 


' the deed of transfer; unleſs where the fale is conditional and the = 
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ſpecific performance, and difmiſſed the bill, leaving the plaintiff „%%% OO ih. 
to law. : Emery v. Haſe. 1801. 5 Veſ. jun. Bas. © 

27. A. deviſed the teſidue of his property to his wife in 
jruſt, to divide amongſt their children in ſuch manner as they 
ſhould deſerve; one of the ſeven children ſold her ſhare, and 
covenanted to make it up a full ſeventh, This is good,.and on 
a bill for a ſpecific performance, ſhe can make a good conveyance + 
without the mother's joining. 1 Lfir.32 G. 3. Muſpratv, - 


Gordon and others, 


28. Bill for a ſpecific performance of an agreement for the fale- 
of lands and chattels, Plea, the ſtatute of frauds, The defendant, | 
during the negociation, delivered a particular of the Whole 

figned by him, the agreement was afterwards made at à leſs price: 

both parties gave inſtructions to an attorney to prepare a con- 

e and the defendant delivered to him the particular, as 
inſtructions for the deed, which was prepared. This is not ſuf- 


| ficient to take it out of the ſtatute, and being void as to the lands, 
is void in foto. The bill charged, that the defendant had written 


letters to the attorney who was to prepare the conveyance, in 
which the agreement was admitted; he muſt anſwer that fact. 
«dnt. 421. Hil. 34 C. 3. Cote v. Tome, © 
29. Where by the terms of an auction the ſale is to be come 
pleted by a certain day, yet if neither party takes any ſtep to 


| quicken the other, till it becomes impoſſible to execute the agree- 


ment by the day fixed, the time is waived, and equity will inter- 
err ic prevent the purchaſor. taking advantage of it at law. 


30. In the caſe of a bargain and ſale, without inrolment, the 5 
court will compel the vendor to make a title. 6 V, jun, 745, 
1802. | Curtis v. Perry. © „ TREE coophig 


for goods ordered by him, and a. loſs happens in the carriages V ; | 
he muſt ſtand to it. Vale v. Baile, Coup. 296. „ 9, 3 


4 1 


32. If the vendor ſell goods by ſample, to be delivered to the 7 3 
-yendee within, a month, and 0 8 earneſt, and within a month | 


fend them by his fervants to the premiſes, where, part being un- 
loaded, the reſt are diſtrained for toll; the delivery is complete, 

ſo as to intitle the vendee to bring treſpaſs for the ſeizute. The 
delivery was complete in reſpect to third perſons the moment the 


22 


vendor delivered the goods to his own ſervant to carry to the ven · 9 5 


dee. Blakey v. Dinſdale, Coup. 664. 


33. A creditor took an abſolute bill of ſale of the goods of : . 55 


debtor, but agreed to leave them in his poſſeſſion for a limited 
time ; in the mean time the debtor died, and the creditor took and 
fold the goods; he was held liable as executor de ſon tort, for the 
continuing in poſſeſſion was fraudulent and void againſt creditors; = 


'and it. is Fm rule that in chattels poſſeſſion muſt accompany. 


' vendor continues. in Ellen ll the performance of the can *s 


ben. Edwards v. Harben, 2 Term Rep. 587. | | 2 > 
„„ Wie came, Bil 5 oy 6nd other proper tiles... n 
2 1Vin. $42. 0 y Diſputes between fach FED g to the Title, =: 


Jn 5 | Te { =ONTRACT for 2 purchaſe | in lots ; 1 no title can * made to 
1 two of the lots, and others had been deteriorated ;_ if the 

ES former were not fo blended with the remaining lots as to injure 

. them, a ſpecific performance ſhall: be decreed as to all but the 
tipo. 2 Bro. Cha. Rep.118, 1766. Poale v. Shergold. D 

23. Advertiſement of an eſtate for ſale by 3 deſcribed it 

all as freehold, though a ſmall ger was held) at will. After an ex- 

eeution of articles a treaty for an exchange . of that part took 

place, pending which, at the time appointed for completing pur- 
5 I» the purchaſor took poſſeſſion forcibly ; but proceeded in the 

treaty afterwards, till he finally refuſed to agree to the purchaſe. 

2 bill by the vendor, the purchaſe money was decreed to be 

= with 4/. per cent. from the time it ought to have been paid; 

= tan inquiry was directed as to what ought to have been the 

Ee, = e | compenſation at that time for the part not freehold, and that, 

3 with the outgoings, to be deducted. 1 {6 Jun. 221. 8 Cal. 

2 craft” v. Roebuck, 

VV Specific pe Hormivce of TN ſhalt not be decret3 tas 
VDV doubtful. 4 Bro. Cha. Rep. 90. 17929 Cooper v. 
8 Denne. 1 V jun. 565. 8. C. 

443. A purchaſor under a bankruptcy un take ſuch title as the 
dankrupt had, and cannot inſiſt upon a title Oey free from ob- 
1 z in fuch a caſe the purchaſor objeQing tothe title, but in⸗ 
_ fiſting on his purchaſe; his bill for a ſpecific performance was, D 
under the circumſtances, diſmiſſed with coſts, except as to ſome 5 


5 - parts of the anſwer and depoſitions containing irrelevant matter, 5 | 
„ Vef. jun. 145. 1799. ' Pope v. Simpſon. 5 
„„ by Upon a late deciſion of the court of Exchequer, that a pre- 1 5 

„ | famption from non payment of tithes cannot bar even a la ay im- 'C 
ks © proprlator the Lord Chancellor, though holding a contrary WM © 
TE opinion, would not compel a purchaſor to take ſuch a title, but not 


difmiſled the bill againſt kim for a ſpecific- performance. 5 79. Jun. 
Jus. 186. 1800. Roſe v. Calland. _ 3 
6. Bill for a ſpecific performance of 2 contract for a fale of W 2: (E 
the eſtate, upon various objeQions to the title, diſmiſſed in the : 
_ firſt inftance without any reference. 5Pef. Jun. 722. 180. 
5 Omerud v. Hardman. . 
Contract for the ſale of houſes, which from defekte in the O! 
EE S could not be wen erf on the day. 3 treaty however 
„„ procesded, a propoſal to waive the ions upon certain 
| C | 1 terms. . et being burnt before N pur- deer 
or a if he e Wet * n 8 


_ I 02. e v. 2 ts 


| © bine non 5 a 3 by a fiſt, Th 2 way 
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"that . . ſuffered the 8 to Erpite at ns 9 5 an. 


_ which the contract was originally to have been completed, without 

notice, makes no difference, A reference to the Maſter was 25 
| - therefore directed to inquire whether the propoſal was accepted | 

or acquieſced in on os of the ee an 6 Fg. Jun. . 5 


1801. Paine v. Miller. : 

8. A purchaſor who ack have the original title deeds, the . 

eſtate being ſold in a great number of lots, is intitled to atteſted 

_ copies at the expence of the vendor, notwithſtanding the incon- - 

Wanne and expence. 6 Veſ. jun. 460. Dae v. Tucker 1801. 
9. In the caſe of a bargain and ſale without inrolment, the 

3 will be e to make a title. 6 V, Jun. 74 5 1802. 


| Curtis.” v. Pe 


10. Sale of ſhip at ſea good. without aQual delivery. 1 ea | 


: 222. 35 G. 3. Addis v. Baker. 


11. By the terms of an auction the title teeth were to be 
produced by a certain day: they were not then. ready; but the 
purchaſor received them afterwards without objection, hs cannot 
afterwards, on diſliking the title, object to the delay. 2 99 8 : 
527. FE G. 3. Smith and'others v. kom, 5 
12. Upon a motion for an injunction to ſtay proceeding 

hw, it appeared, that the defendant had agreed to purchaſe jt 
eſtate from the plaintiff for 100/. and for an annuity for her life ; 


but it was not ſpecihed what ſecurity ſhould, be- given for the an · 


nnity: and the queſtion was reſpecting the ſecurity, and the 
court decided, that it ſhould be charged upon the — 
eſtate, and be ſecured alſo by bond and 1 8 2 e 50. 
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ee 104 Crs of Vendee. Diſputeg v. 15 21Vin 844. 
hes to Purchaſe- Money . an . mw | 
be ſaid a Payment. „ e 89 8 
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generally, followed by ſpecific diſpoſitions; the Le is - 
nat bound to ſee to the application oP the e 5 
00 Diſpores relaing; to the backen of « reg hs 
: Eſtate. 2 5 1 2 Wa : . Ts 5 4 
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round and acroſs a meadow was not ſpecified, adly, On a- 
count of a bidding for the plaintiff. A fpecific performance was 
decreed with colts.” 5 « 7 855 1 en . r. * 
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85 5 „Watz ap 2 ſor king an advantage. 5 the Shopping in 


| | of lives, the-court will direct an inquiry what increaſe 
x "was proper to be paid by 1 him on that . 2 Ark. * 
1857742. Davy v. Bacher. 
2 A purchaſor of 2 ſature PEW Ho a rw) well not pay 
py - nor an increaſed: price for a part of the term elapſing be- ; 
fore the purchaſe is completed, u v 2880 8 Be his Wan. 3 
5 3 * 858 379. . v. Smith. 85 
= e (6) Which of them is to do ef 4a. = 
1. Twen PO tor 15 the eile Hoke not bee his M i 
deeds, or tender a conveyance within the time limited by iff 
TY | the articles, the court does not regard this neglect, but will de- + - 
erte a ſale eee. 1 Ark. 12. 1737. ng art V. Pat- 61 
5 1 Specific performance or an 3 ment to ache may * 20 
decreęd after conſiderable delay, if gree vendee has not demanded. ma 


his depoſit, or ſhewn a determination not to proceed in the pur. 
chaſe. 4 Bro. Ch. Rep. 329. 1793. Pinke v. Curtie. 

3. On fale of a reverſion part of the terms was, that the pur- 
cy ſhould be paid by a certain time; not being ſo by 
default of the vendee, the vendor was diſcharged from his con- 

tract. 4 Bro. Cha. Rep. 391. Newman v. Roger. 

', 4- Specific performance refuſed on the 55 and trifing 
conduct of the plaintiff, the contract being for à ſale to the 
plaintiff under a bankruptcy of a reverſionary intereſt for life, 
which in the interval fell into poſſeſſion z. the defendants alſo be- 

EL ng in ſome degree remiſs, the bill was diſmiſſed without coſts, upon 

5 hugs. up the I 47 of: jo” 007+ + 1 99. * 

For more of 9 and Fade; 8 1 23 

"I FO _ other on — | 
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à a deviſee, whether for life, or in tail, or in fee. Ex parte Bates 
man, at the Rolls, 16 Dec. 1784. By parte Bellett, at the | Rolls; 


 Uentre Infpiciendo. | 5 . 


3 4 Le * 3 . 4 oo OE : 
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my A by 3 and in bet Caſes. 5 21Vin 21Vins 546, 


Wiit 1 ventry A againſt A married woman whoſe 
* huſband had been near ten years abroad, on the applica» | 


nb of a deviſee in à will, there being a limitation in the will, 
that if The had a male child within 40 weeks after the teſtator's 
death, he ſhould take previous to the deviſee; ordered to iſſue, 


but to lie in the office 14 days, and if ſhe ſubmitted to the exa- 5 


mination of midwives in the mean time, not to go, otherwiſe to 
iſſue. 4 Bro. Cha. Rep. 90. 1792. Ex parte Wallop. 


2. An heir apparent cannot have a writ de ventre inſpiciends. To 


"3 675 ef. jun. 260. 1801. Lord Durſley v. Fitzhardinge. 


# to This writ is now granted not only to an heir at law, butt to 


Bo 20 88 1786. Bu Mo he in 3 kts rin. term, TING: . 
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; Utew, 1 
| Hoy a BY In wh Adions | it lies. A2. 55. 
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5 75 1 minal caſes, ſo that on them there can be no rule for a view | 
ws mutual conſent. + 


2. Previouſly to the above N Ss, there cock "i no | 


: view till after the cauſe had been brought on to trial, when, if 


the court thought a, view neceſſary, the cauſe was deferred, and 
a view had by the jurors before it came on again. Upon this 
ſtatute it had become the practice to grant a view. of courſe upon 


the motion of either party, and a notion having prevailed that fix 
of the firſt twelve upon the pannel muſt attend upon che view, 


and that if they did nbt appear at the trial the cauſe muſt be put 
off, Lord Mansfield and the other judges, interfered to temedy 


the abuſe to which views were perverted, and to IN their | 


TON miſled to 9 of 1 and iojuſtice z for they _ 
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all decidedly of n wat che motion on the 5 = len 


mmould not be granted, unleſs the court was ſatisfied that it was pro- fo. 

EEE per and neceſſary, and they thought it better that a cauſe ſhould be 1 
.. _ tried upon a view had by any fix of the jurors, or by fewer than ge 
ix, or even without any view at all, than that the trial ſhould be de. thi 


layed for a great length of time. They accordingly reſolved not to 
- grant a view any more, without a full examination into the pro- 
+ i | -Priety and neceſſity of it, unleſs the party applying would come 
Anto ſuch terms as might prevent an unfair uſe being made of it. 
A Agreeably to this reſolution they required a conſent, which has 
| ever ſince been made a part of the rule, that in caſe no view be 
Bad, or if a view be had by any of the jurors, though not fix of 
. firſt twelve, yet the trial ſhall proceed, and no objection be 
made on either fide, on account thereof, or for want of a proper 
xeturn to the writ. , See 1 Burr. 252. in which the practice oy. 
DR _ exrning views is diſtinQly and fully ſettled. 
3ᷓ. There may be a view on treſpaſs, on affidavit that i it will be 
EET 8 bo direction to che Jury: than” any evidence. nd v. South, 
N ; 5 8 Fin. 8 G. . : 
F Tt Deer granted without ander, except. in | aQions of 
wakte, Barnes, 467. | 
555 . On a view the ſhewers. may ſhew, not only, Fr Slice” ks 
queſtion, but alſo the marks, boundaries, c. to enlighten the 
_ . viewers, and may ſay to them, 4 Theſe are the places to Which 
| "mM ſhall _ our evidence ; at then trial.“ . "_ OED 


; 3 : py: P74 x a by : 
, > : — 0 i L + 1 *, r 4 I 3 
5 7 : 12 7 N 3 . Nec r by 8 : 1 
<> a 3 ö 3 5 >, : 
5% 7 & 8 © e 4 — 
4 L . : ; - . 5 3 . 1 2 
äJCJ•Gkdßl'l; 
yl : 1 : : 7 F * 
as * & ow. * * . I - 


| ie 7 | - | 4 B 8 758 85 


8 AN a 10 grace was: Ad i no 1 to an a inquity . hs viſtor 
4 of a college into offences committed before, although in 
2 royal foundation. For the pardon is to offences againſt the 
cer as the executive power, Which a breach of the private 
| . Katutes of a college is not. Bentley v. Epiſc. Elcenſ. 1 Str. 912. 
2. A viſitor may puniſh one member of a college for a thing 
| done by him with the others in their corporate capacity. Bid. 
3. The appointment of a biſhop to be viſitor, without adding 
„ his chriſtian name, extends it to 'his ſucceſſors, _ not ſo 
expreſſed. id. 1 c 
4. If a viſitor cite one under his anthority: to appear before 
"him as ſpecial viſitor under a body of ſtatutes of queen Elizabeth, 
when i in fact his authority is as general viſitor under the founda- 
tien of H. 8. he has not purſ un his power, for the authority as 
general viſitor cannot be re and altered; 1 the 8 I 


DE e 9 td. "uy I . 
6 4 | 8 : N | 2 5 F ; < Sh 5. This * ; 


,  Uiſtor, 


35 This judgment was reverſed in the Houſe of Los as to 


- bowe of the points. 


6. By the ſtatutes of che pos of Obe er, the biſhop had _ | 


: general power punire & reformare, to viſit the chapter once in 


three years, to examine the dean and canons as to enormities, and 


to correct the ſame, and to expel ſcandalous members after being 


"thrice in vain admoniſhed by the dean. The biſhop expelled a 


_ canon without any previous admonition from the dean: a man- 


 damus to reſtore him was moved for and denied; for the right 


of viſitation cannot be loſt by the negle& of the dean. The 
biſhop has an original juriſdiction when he thinks proper to viſit, 
but cannot be called in till after admonition. The viſitor has an 
abſolute power, and there is no inſtance of a mandamus being 
granted to make a viſitor reverſe his own ſentence. The King v. 
e Bip of a e Rep. 26. S. C. 1 Wilſ, 206. | 
Where the viſitatorial authority appeared doubtful, * 
| en refuſed to grant a mandamus to compel the exerciſe of 
for in private juriſdictions the court has not inclined to inter- 
| meddle, where there was any doubt; and there is no inſtance of 
2 mandamus to a viſitor. al King v. The Biſhop of Ely, 1 Bl. 
Rep. 58. 8. C. 1Wi{. 166. | 
* 8, The viſitatorial power is a very convenient eſtabliſhment. - 
The viſitor is a ſummary judge and without appeal, upon points 


law. The King v. The Biſhop of Ely, 1 Bl. Rep. 82. 8. C. 1 Burr. | 
1 58. S. P. Attorney-General v. Talbot, 1 1% 78. | 


9. The appointment of à viſitor gives him general authority, | 


and preſcribing the mode of exerciſe of it will not circumſcribe it; 


it is only directory, but the founder may limit or control his 
power, and the nal cove authority devolves on the king's courts. 


Did. 
. The appointment of a viſitor may be collected from the 
general tenor of the ſtatutes, or from giving a power to interpret 


the ſtatutes ; to hear and determine complaints is incident to the 


© office, Dich | 
| 11. When new fellowſhips are ingrafted upon the foundation 


5 
7 of a college, the new fellows are eo nomine ſubject to all the rules 


and diſcipline of the college, og to the authoriry of the viſitor, 
Di. 


7 1 Wherei it appears that « one aſus is viſitor, and another has | 


b 


authority in a particular caſe under him, the court will not grant 


: a mandamus to the inferior officer; the application is to the viſitor 2 


to make him do his duty. Dr. Walker's caſe, B. R. H. 218. 


A 


7 " tives of perſons who were under his e The King v. The | 8 


) Biſbop of Durham, 1 Burr. 80. 
5 
— 14. Whether matters of property in cathedrals can be d=ter- 
| mined by. a viſitor, or otherwiſe than e to the _m_ of 1 75 
5 93 - Da 18 a N * 3 5 8 Ys, * 8 I * 14 LES # 


9+: ; he A 2 a ; e : , 
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- which never ought to be inquired into in the courts of common 


13. A viſitor can have no power over the perſonal repreſenta- 
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15. Where an advowſon is left to a college under ITEM \'4 
limitations of the perſons to be preſented, which limitations are 


- Contrary to the general ſtatures of the college, the viſitor has no 
authority over the preſentation, for it is a truſt in the whole body, 
of which he-is a member, and he is bound to judge according to 
the ſtatutes ; and the limitations therefore operate to exclude. his 


authority; the juriſdiction i is in the king's courts, and although 


the preſentee has ſubmitted to anſwer his ſummons, it does Dot 


8 # x the viſitatorial authority. Green v. Rutherforth, 1 Ve. 462. 
16. The viſitatorial power may be divided, and the immediate 


- viſitors of 2 charity be ſubjeQ to a ſuperior viſitor with power to 
remove them; and ſuch inferior viſitors may exerciſe their office, 
Although the legal eſtate of the charity is in them, if others receive 
= profits ; for then they do not viſit themſelves, r 
ral v. Middleton, F 

17. A mandamus was prayed to the biſhop of Linon, as viſitor 


of Lincoln College Oxford, to receive, hear, and determine the ap- 


peal of Dr. Halifax ; the court determined that a viſitor is bound, 
_ and ſhall be compelled to hear the parties, and form ſome Judg- 
ment, although they will not oblige him to go into the merits; for it 
\ ſufficient i 5 
338. (n.) 
18. Where by the ſtatutes of a college the fellows are to no= 


minate two perſons to the viſitor, by an inſtrument under ſeal, ta 


which the viſitor is directed to give implicit confidence, of which 
two perſons the viſitor is to chuſe one to be head of the college 21 
this does not concern him in his capacity of viſitor, and if he 
reject the nominees of the fellows and name a third perſon, on 
Wm; ground of their not having followed the ſtatutes, a mandamut 
Will Aue. We King v. The Biſhop of Ely, 2 Term Rep. 330. 
.._ Ig. No ſentence of the viſitor is valid as ſuch, unleſs he ſum- 
= the parties before him, and hear them before determining, 
20. Where there was no viſitor, nor heir, Lord Mansfield held 


boy # the viſitatorial authority in a college does not eſcheat to the 
in 


g in Chancery, as a charity, for it is not a charity, but a cor. 

rafion, and as ſuch the 4 devolves to the king to be exer- 

iſed in the court of King's Bench, - Rex v. Gregory, 4 Term 
_ Rep. 241, (u.) 


21. But the 1 of this opinion was afterwards denied, 


and the court held that in ſuch caſe, although the viſitatorial 
power, not being in-tenure, cannot be ſaid to eſcheat, yet it de- 
volves on the king, becauſe there is no other body to take it, and 
colleges ſhould: rather be regulated by the court of Chancery by 
. analogy to other eleemoſynary foundations, than by the court 


3 King 's Bench, under whoſe ſuperintendance are placed in ge- 


oſe corporate bodies which re gard the 2 of the e | 
ng v. The after. 


3 mY os adpiniſtration of j ju ſtice. The 
2 1 . 5 Colberine's Hoh v7 rm "Ro: 443: 


kB 


he decide that the appeal es too late. 1 ee 5 


22. King 


* en * / * * 1 
9 n%%%fCCCꝗ&᷑ ( ͤͤ—Tv—ͤ—. 8 


? $2 SI ae £0 
*. F4 
re, — 1 8 | 5 IND 
5 8 0 a » T v k : - * 
85 1 N U > 4s * 2 1 8 4 , 
3 £ 1 : N : 0 F wa 8 " 
: , 5 « N . 5 . ” . + 
\ 8 7 . 0 7 7 ; 4 A 51 by s 
8 . e Ce 9 wy, 4 ; 15 ; £ 5 
| 8 y J TUES, . * N I 
y 5 1 . £ * . 2 * * 7 . ” 5 
1 2 * r 1 3 * 5 8 
* ö f ; 
3 N yy + $5 2 a 


1 


= * — 
* 4 : : 
! : 7 
: Y 
- : N 5 ſe 3 Z \ Y > \ - % 
> * 7 ; = $o . £ * : . 
bs - * ! J 2 * . 


22. King Edward the 6th, by letters patent, erects a free - ſchool 
at Shrewſbury, and gives the bailiff and burgeſſes power to namę and 
appoint a ſchool-maſter, and to make laws to! direct and govern 
him, with the advice of the biſhop of Litehſſeld and Coventry, and 
- alſo for the preſervation of the revenue, Sc. Queen Elizaberh 
_ increaſes the revenue of the ſchool, in conſideration whereof the 
bailiffs and burgeſſes agree to ſuch - ordinances as Mr. A/bton, © 
(then head maſter, ) ſhould, with the advice of the biſhop, make: 
who did accordingly make feveral relating to the diſpoſition; of the 
revenues and qualifications of the maſter, Anne 20 Elizabeth 
' by-laws were made, which had been adhered to for 150 years | 
Without interruption: till lately; and now, upon an information 
by the Attorney-General, at the relation of the college of Sr. John, 
to compel the town to nominate according to the by*laws and 
uſage, it was firſt objected that by the letters patent of Eduard 
the fixth, he being the founder, is conſequently viſitor; and the 
_ decree prayed was interfering with the vifitatorial power, and the 
crown can viſit only under the great ſeal; but the court 
thought there was no weight in the objection, but that it might 
ellkabliſn the charity. © Bunb. 215. Baff. 1726. Attorney-General 
v. The Town of Shrewſbury. 1 3 


23. Petition to the Lord Chancellor a8 viſitor of Trinity hall 


Cambridge, there being no heir of the founder, to declare the elec- 
lion of a fellow void, and to order the petitioner to be admitted; 
the court of King's Bench having in a ſimilar cafe dechned juriſ- $5 
_ dition. The Lord Chancellor heard the petition, and upon con- 
ſtruction of the ſtatutes diſmiſſed it. The queſtion was, Whe- 
ther the petitioner was idoneus moribus et ingems, and turned upon 
the conſtruction of the word mores, which the Chancellor thought 
ſignified manners as well as morals, and that it would be to de- 
 Rtroy the: very purpoſe of the foundation, if he were to order the 
_- fellows to elect a perſon (however otherwiſe qualified) whoſe 
manners were diſſimilar to theirs, and whom the whole college 
bad thought unfit to be elected. 2 Vl. jun. oog. 1795. e parte 
FM. EE W 
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| 4, "P'S examination, which is for the purpoſe of impeaching 
the witneſs's competency,- and thereby preventing him 
from being ſworn in chief, is allowed in criminal as well as in 
Civil caſes. As in Lord Lovar's caſe before the Lords for high 
tteaſon, 20 G. 3. a witneſs was 3 the priſoner on the 
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5 ; ele 3 3 689. Jod. ee b 
VVV Trewder's caſe, 2: Leach s Cr. Ca. _— < 5 . 
VE appears to the court that the aueſtion ta ! put to 
E is. witneſz an the wore: dire goes to affect bis credit, and not to 
V h his competency, the court will not allow it to be put, 
EET 5 as in The King v. Chrifiopher Layer, 7. B. R. Mich: . 
Anclicted for high treaſon; Stephen Lynch being produced as a 
. 155 7 __ "witneſs on the part of the crown, Mr. Layer the priſoner, defied 
de might be examined on the voire dire, whether he had a pro- 
=_ miſe of pardon, or ſome other reward for ſwearing againſt him 
Sir J. Pratt, C. J. Eyre, Powis, and Forigſcus Aland, Juſtices, 
| held that the objection went only to the credit of the witneſs, 
3 8 muſt be left to the jury; but the promiſe of pardon was 
no objection either to his competency; or his credit. It was not 
4 - - proper queſtion to aſk on the voire dire, becauſe if he had ſuch 
5 - a promiſe it was either to ſpeak the truth or t6 ſpeak a falſehood. 
If it were to give a on and true evidence there was no harm i 


8 |  - Its and if it was for ſpeaking that which was not true, the witneſs 

was not bound to anſwer the e 8 855 Witneſs. was ex- : 

. 3. A Juror may be! bee on the wire dire as. N 
ʒꝑ—- ade Ker v. ee ee To: OO” i CRT 


< es — WT What = are wt ant what paſſes by them.” 


5 35 yo the cate of botany ſettlements and wills, if 3 no 
I declaration of the truſt of a term, it reſults to the donor: 
- 2 where it is a ſettlement for a valuable conſideration. 
7 Atl. 101. 1744. Brown v. Jones and others. ' - ; 

2. Before the ſtat. 3 W. 3. c. 14. the heir was not 3 by 7 

lags deſcending to him where fold or aliened before action 

brought, and if an obligor deviſed his land, the deviſee ſo ſelling © 
was not liable to the obligee : this ſtat. was to remedy. the defect 
in 13 Elia. c. 5; of fraudulent conveyances and to extend it to 

: ITriraudulent deviſes. 2 Att. 204. 1741. Kinaſtan v. Clark. 

3. A ſettlement after marriage is good, where the huſband. w3s — 
+ mot indebted at the time, and the wife when married an infant. = 

| C - Middlecome v. Marlow. 0 

to © 4. The court will not carry a voluntary conveyarice of a 1. | 

= 1 rupt into e __ * — 8 as to 2 5 1 

D 5 DD Try... 
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Per 1 ö 2.4. N 
1743- Tyrrell v. Hope, 2 
Fo A 8 after marria by A perſon. not indebted, i is not 
within the ſtat. of fraudulen conveyances, 2 Bro. 90. I 5 
Stephens v. Olave.. 
6. An aſſignment for a valuable a of the 


of the wife ſhall not avail in equity to defraud the wife and chi TE 5 


dren of the ſettlement to be made by the huſband, before he can 
5 2 55 bs of, it. > Char Sis 1797. ner nen 


( 00 inding to Be claiming ab er 45 f. = 225 A . 


| 0 Having two- . by: her firſt W ke: a ſettlement 

. 33 to her ſecond marriage, and without the privity of 
the intended huſband, whereby ſhe limited the eſtate to herſelf 
for life; remainder as to one moiety to Chriſſopher her cer gra 
ſon in tail; and for want of iſſue of his body, to. Reynolds in 
tail; and as to the remainder of the other moiety, io Reynolds in 
al; and for want of iſſue of his body to Chriſlapbher in tail; with 
remainder as to both moieties to her Bac right heirs. The lands 
ſo limited td his heirs, the ſecond huſband, having ſurvived the 
viſe, deviſed and otherwiſe diſpoſed of. Held, that Reynolds and 
Chriflopher, the two ſons of the firſt marriage, were entitled under 
their mother's ſettlement to all the lands; and that the parties 
claiming under the ſecond huſband, were accountable for the 
rents and profits from his _— 1 Bro. Kare 88 Oe I 707- ; 
N % Bt I FFC 
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00 Set 19015 5 in n of Purchaſors or — b. 


„WI HERE the father, tenant for life, 2” Flap FRE in ho. 
join in a ſettlement, it is good againſt creditors, for the 
ſon might have diſpoſed of the reſidua intereſt without the fa- 5 
| . joining. 1 Tens Aſs” . i and others v. . | „ 


eee 5 


tary is not 


for that reoſen SE 8 evidence nd 8 e . where the pops | 


din was Indebred at the time, that has ngt been deemed fraudulent. Ibid. 


2. B. in 1718, after marriage, conveys his real eſtate totruſ-— 
tees, in conſideration of 55. and other valuable confiderations, in 

truſt for himſelf for life, to his wife for life, then to his eldeſt ſon, 

if he ſurvived his fa jer and mother, and ſo to the next ſon, &c. 

B. afterwards becam bankrupt. This is a conveyance which DE 
falls directly within/the clauſe of 21 Fac. 1. c. 15. and therefore 
the truſtees were dzcreed to convey to the plaintiffs the aſſignees 


under the commiſſion galt ve 1 298 93+ 7140; * "pre and Adr, : | 


ethers v. Burrows, © errant 


l are vnd apa | tredit » the ab purchaſors ” : 
Vi eng: 555 | 


* 


8 the ſetilement that the 1 3 at the 
TEL ag — of the =_ 1 upon the flat. 27 Eliz. <obich 1 755 to pure ſaſori, 2 
N eee is vid, i pes tu that is, not Xt a valuable confulration,. and the jubj 2 perch 4. 2 4 


- Tor, e I 2 M 5 55 eee ee 1. 


. E that if ſhe ſurvives nl of al or had ifue by 8 marriage, the 
a the truſtee 


7 . ö 
5 . 5 5 4 Key 
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3 Ws EPO WI CORO * Atk. 9 93. 1745. lker and C 

5 3. ä bonveyandes U againſt. purchafon, 3 
SE 3 tk. 412. 1746. White v. Fanſum. © Fo 

4. The court will not decree a voluntary conveyance to be de. 85 
 _  livered up to a purchaſor on valuable conſideration, unleſs obtained : fon 
by fraud. 1 Kik. 625, © 1736. Oxley v. Lee. Tm 
. Bill by an executor to have ſatisfaction out of the eſtate of * 
the defendant's late father, upon a judgment given by him to the ? fate 
pPplwaintiſk's teſtator for 1200. The defendant, the eldeft fon of the * 
FConuſor of the judgment, protects himſelf under a ſettlement Bk 
made after the marriage of his father and mother, in May 1694, Sls 

In which the father was tenant for life, and the defendant 5 3 
tenant in tail. In 1500 the father made a ſmall purchaſe Jointly 55d 
” with the defendant of 4%. per ann. to them and their heirs. In | 
11708 he made another joint purchaſe with his youngeſt ſon of = 
i. per ann. for 1051. and ſettled it by way of proviſion for younger thai 
children, and paid the purchaſe-money for both eſtates, and con- Bat 
. _ tinued in poſſeſſion till his death in 1735. The ſons afterwards : fo 
entered into poſſeſſion of the ſmall eſtates. The. plaintiff infiſts that 
dat all the eſtates were ſubject to his judgment for 120/., and that $ 
= the ſettlement f in 1694 was after marriage, and therefore volun · 1 
tary: and the Lord Chancellor Hardwicke was of opinion, that 5 755 
. the ſettlement being in consideration of a portion paid at the 5 i 
- _. time, though after marriage, could not be e del by ſubſe⸗ * 
gquent creditors, but, as the father was in poſſeſſion of the pur- 8 
chaſed eſtates, and appeared the viſible owner thereof, and Sat 
. though it is not neceiſary that a man ſhould be actually ieder he 
__ at the time he enters into a voluntary ſettlement, to make it frau- bo” 
ed dulent, yet if he does it with a view to be indebted at a future by 
- , time, it is equally ſo t decreed the plaintiff to be let in upon the —_ 
|. Giideeſtates. 2 Ath. 471. 1742; Stileman v. Aſbdown. 4 f 
6, Upon the marriage of the defendant with her late huſband, > wy 
; 755 and his father promiſed to ſettle an eſtate on her in cankdey- 1 
Kation of the marriage and 10 0. portion: but ſhe refuſing to let 2 OR 
tze father have the portion, he faid ſhe ſhould have none of Ss 
his lands, and would not ſettle them upon her, but conveyed them to g 
do his ſon in fee, the fon ſeven years afterwards being indebted, fct- {hall 
Te Ni the eſt«te upon her as a jointure, and then in tric 1 "Uo 
Aud died. His creditor brought his bill againſt his widow, an N 
Infant ſon, for fatisfation of the plaintiff's debt, which the Chan- po 


eirs or executors of the huſband ſhould after his death pay 4904 


for the dealt of. the waſh. EO Ws = 


voluntary diſpoſition to him. 1 Fe. 215. 1748. Tthell v. Brane. 


br W for the iNuc of the marriage, together with the ſon by the. 
former wife; which fon happened to be the only ſurviving e 


And his father deviſed all his eſtate to him, ſubject to en 


of debts 2 bill by the father's creditors againſt the deviſee aud heir 7 
at law, who admitted there was no freehold, but only copyhold. 


2 Queſtion, as to the 4ool. whether the creditors might 


n the-reverſionary intereſt thereof, and the court was of _ 
25 that the creditors could not come upon this as being . 


8. Where à voluntary conveyance is afterwards defeated by 
file for a valuable conſideration, a ſatisfation cannot be demanded 
" againſt the perſon making the conveyance or his eſtate, unleſs for 
ſome covenant upon which an action or a ſuit might be main- 
you 1 Fe. 516. 1750. Williamſon v. Codrington. | 
g. Per Lord Hardwicke Chancellor. 'Fhere is no caſe where Aa 


2 indebted makes a conveyance of a real or chattel intereſt} 


r the benefit of a child without the conſideration of marriage 

or ue valuable conſideration, and dying indebted afterwards, , 
1 it Pall take place. There is certainly a difference been the 

tute of frauds of the 13 Elia. which is in favour of cre= 

ditors, and the 27 of Elia. which is in favour of purchaſors; but 
that difference was neyer ſuffered by way of general rule o go 
' farther than this: on the 27 Elia. every voluntary conveyance 
made, where afterwards there is a ſubſequent conveyante for 
yaluable confideration, though no fraud in that voluntary con- 
veyance, nor the perſon making it at all indebted, yet the deter- 
minations are, that ſuch mere voluntary conveyance is void at 
lau by the ſubſequent purchaſe for a valuable conſideration *; *Is Compery 
but the difference between that and the 13 of Eli. is this; if mee pag 
there be a voluntary conyeyance of real eſtate-or chattel intereſt dab wbe- 
by one not indebted at the time, though he afterwards becomes Hr this was 
indebted, if that voluntary conyeyance was for a child, and no 1 
5 evidence or badge of fraud to deceive or defraud ſub- bur after. 


- 


equent creditors, that will be good : but if any mark of fraud, be 


owper, 


_collufion, or intent to deceive ſubſequent creditors, that will 8 weg 71. 8 


it void: otherwiſe not, but it will ſtand, though afterwards he 4ethinks Juch 


ecomes indebted ; but I know no caſe on the 13 of Eliz. where © ene 


2 man indebted Wy the time makes a mere voluntary conveyance PS. 


to a child without _ conſideration, and dies indebted, but that it « fraud a- 


ſhall be conſidered as part of his eſtate for the denen of his cre- tae” 


ors: 2 Fg. e Lord N Williams. „ rome 


* e 


8 e e 


| '-or creditirs 3 3 ele nie. 


10. An executor advanced ſums of money to His daughters; to 
two of them on marriage, to the others as a voluntary gift, and 
afterwards died inſolvent, having received aſſets: on a bill by the 
Ek ander 8 will, of which ae held the vo- 


lantary 
CY : , * : 7 
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 Malyntary C ri nes. 


Jur . bitte were fraudulent. 0 596. 1754. F ru. 
S UN. V. Gopp and others. STA 8 
11. A flight conſderation by a parent: for a child, ſufficient to 


ne man Vs pad 8 


: = @ — 3 | Set ade ee as ban. 
| Adulent) but for other Nene, 


I 


l v. 8 5 74 


5 9 ON 5 5 Ot Poltponed. 


: — 5 * SHS. 


5 5 3 Pond good againſt the executor, — to . 
A FS 55 fo 223. 


poſtponed to a fimple contract debt. 
Mich. 1733. JLechmere v. Earl Carliſle. | —- 
2. A voluntary bond ſhall be poſtponed i in equity to AY on 


_ fg contract. Where a bond is claimed in conſideration of mo- 


. 1 - ney lent, and the perſon fails in proving his confideration, it 


1 *  - cannot be ſet up afterwards as a hae bond. 7 Ah, 294. 


N e v. 1 ͤ ͤ T 


* Y 25 


E 00 Favoured or relieved. | How for, and ee 


whom. _ 


2 —— 


1 2 bs 4 


. 5 35 . 1 ; 7. 4 Father's 3 fottlement. upon bis children wile 


unprovided for by him, may, when neither creditor, pur- 


e or any other having claim upon the father's eſtate is con- 

- ___.-. cerned, be carried into execution by 2 court of equity, as anſwer- 
2 85 „ the father's natural obligation to provide for his children. But 
| this obligation extends not to the neareſt collaterals, conſequently 


- 85 no ſuch ſettlement by one brother upon another can be entitled to 
the aid of a court of Mir. 7 Bro. Far. Ca. 276. 1775. Fit. ; 


Edward v. Ryves. 


2. An huſband, voluntarily, and after marriage, allows the 


: . 5 % wife, for her ſeparate uſe, to make profit of all butter, eggs, pigs, 

| | poultry, and fruit, beyond what is uſed in the family; out of 
which the wife faves Tool. which he borrows and dies; ſhe ſhall 
come in as a creditor for this oo, and eſpecially as there i is no 
defect of aſſets. 3 P. Vit. 338. 1734. Slaimiig v. Style,” 
3- The court will not determine bonds to be yoluntary, if they 

not exactly tally with the ſum given for them; but if the eon- 
w was fairly entered into without any circumſtance of fraud, 


18 


70 . ns v. TOs . OT 


* 
W * 


. fu port a ſettlement againſt a 2 2 Ve ha 18 55 cbt 5 _ 


| i = - HE : 4 e -deed ke ept by a perſon 0 never e vill _ 
„ not be ler aſide by A ner e 'T FIG 1 8 SO | 


it has been held to be for a valuable e e ah : 


* SIP 1 8 


N 3 


„% OWLS NODE INE. 


' «6 500l. ; with 2 Gault” that he does oblige himſelf, his eirs, 


but is evicted, He afterwards brings an ejectment in his own e 0 


he releaſed his right, with intereſt from the time of receiving it; 


1 1750. . e v. Codrington. 


19 Supported 320 FEED 3 1 Matter ex <p — 3 


— C beben 


| 
| 
| 
| i Sir ie Wm. Codrington, in 1715, made a ſettlement of a plants  _ | 
tion in America, to have and to hold to truſtees to the uſe of : 3 | 
« William and John, two mulatto boys, whom I had by a negro. 1 
'& woman, their heirs and aſſigns for ever; they paying to another © 
5 
| 
| 
| 
| 
| 


i mulatto boy, Thomas, ſon to another negro, Fol. annually from 


« the day of my death, till Thomas arrives at 21, then to pa him 


executors, and adminiſtrators, to warrant and for ever defend the 
ſaid plantation, negroes, ſtock, Ge. In 1718 an ejectment is 
brought againſt him for the laid plantation, which he defends, 


name, but it is compounded upon 1000 guineas being paid to 

him for his title and a conveyance of the eſtate. After his death - ; 5 
a bill was filed by William in his own right, and as executor with £ 

Holter of his brother John, to have an account of the rents of 

the plantation, and a ſatisfaction for that rent received by Sir | 

Wilkam in his life; and for the ſum of money for which EE 


and for the produce of the negroes, horſes, cattle, and other ſtock _ FEW 
on the premiſes received by him. And the court decreed a ſatiſ- | 
faction to the plaintiff for the value of the plantation, as it ſtood. 

at the time of the ſale, and the negroes, Oe. from the death of © 


Sir William, according t to the value at the time of eviction, which 


the maſter was to inquire into, with Zng/;/b intereſt on that <= J 
38 it is conſidered, as ferling money from his death. 1 Pe ef. 511. 


_ 5: A voluntary bond given by a perſon to a common woman, 
after he had kept her two years, not relieved againſt upon a bill! 
by the Executor, 9, the e Ami. . e FR . N 
1 © „ „ 


VJacto, 1 in what Caſes. 


I A Voluntary deed kept by a perſon, and never „ 
will not be ſet abde by A ſubſequent will. 1 Att. MI 
I 739. Boughton v. Boughton. © 3 
2. The roam of the court cannot be had without cob ders . 
tion to conſtitute a party ce e truſt; as upon a voluntary co- 2 
venant to transfer . 8 11 the legal nas og 2 - 
actually made, conſtituting the relation of truſtee & ceftur que, 1 
truft, as if the ſtock be actually transferred, Sc. though without _ - 
conſideration, the equitable intereſt will yo ANG s Fe Y m”—_ : 1 
+ nh e 8 Ye TO ; * 1 8 c | 2 5 
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| | 
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; q ntry Convopances. 
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f a ns Eecrore, #4 
Ae 0 Supplied. 10 what 8 Deer therein ch | | 
On FF 3 
EE ; 1 ET « "A "Utd Sued coun 2 166 edel) 6 bee + felt in ; he by 
V deed ſupplied. 1Pef. 515. 1750. Wilks 2 
5 4 57 court of equity will not erty ute eee 4 voſuntar 0 
. 4080 without a valuable or a meritorious conſideration. 8 31 Fo. 1 l. th 
REN OE 1789. Coleman v. Sarrel & e contra. _ 7 = - 
ꝑmpp 6 "For. more of Voluntary Conveyance in . jr an Grader, . uy 
„„ e rg 5 e and ui oy tiles: ſon; 
A f . 5 8 | 5 Ng 8 . 2 —— — — . 3 — 2 — of Io 5 of t 
I . 8 3 avi. 16. 5 (8 oF Platts a6d 2 in Voucher, Se. ; 

ä [0 Ide the a — 5 not appear in . het by. attorney, ; 

yo there muſt be a fummons ad warrantixandum for him as 


„„ welt as a warrant of attorney; by 24 G. 2. 4% 48. / 8. the writ (R. 
1 85 7 day incluſive. | „ 
„„ And the uſual courſe to tefte is the fourth day i inclubve from 
3 2 return of the writ of entry. 2 Bl. 12. 
| 3. The common vouchee cannot appear by attorney 1 the 
dap of the return of the writ of ſummons. Wynne v. T homar, 
 a+- 4. HWilles's Rep. 563. Barnes, 17. 8. C. And if he die before 12 
_ - .- return the recovery is erroneous. Bid. 
> _ 4» But now the 1% of the write of ene muſt precede the 
aQual acknowledgment 5 the warrant of attorney Dy the vouchee. 


T 2 BY, 1-201; ĩ6by 
= 7 5 8. And by rule of C. B. Hu. 3 3. an affidavit 95 
. made of the true time of the caption of bs warrant. Lid. 1202. 
N 6. If the vouchee reſide in @ foreign country, at at ſuch 2 
- diſtance that/the warrant of attorney cannot be returned before 


the return of the writ of ſummons, the tenant's appearance may 
* de entered in the term on which the writ of ſummons is return- 
C able, and then they may imparl from term to term, till the war- 
=: muaut of attorney arrive, when the recovery may be-arraigned ; and 
ien if the vouchee were alive at the time of the arraignment, 

: Ee gs the recovery will be valid, otherwiſe not. 2 Bl. 1224. 
IJ. If the writ of ſummons is returnable at a return within the 
term, the eſſoin day of which is a Sunday, and on that Sunday the 
-_. youchee dies, the recovery is bad; for the judgment cannot relate 
to any day prior to ne N and ang cannot be ys 
| a Sow 


* 


opinion of all the judges) in the Houſe of Lords 2d May 1766. i 
- 8. If the youchee' die fix days before the return of the writ - - -- 
of ſummons, it is error, and the judgment cannot be made good . 
by relation to the firſt day of the term; and though it appear on 
the face of the record that the voucher appeared by attorney at 
the return of the writ of ſummons, yet plaintiff is not eſtopped to 
aſſign it for er 72 for it is a collateral matter, and not contrary to 
the record. Winne v, Wynne, Will. 35. ã22 ... 
9 The death.of. the vouchee before judgment is error, and 
may be aſſigned as. ſuch, . Sheepſbanks v. Lucas, 1 Burr. 410% 
..-20. In every common recovery where the vouchee ſhall per- 
ſonally appear, the writ of entry ſhall be ſued out and produced at 
the time of the recording of the youchee's appearance at the foot 
of the: prcipe in ſuch recovery. Reg. Gen. 30 G. 3. 1 H. Bl 
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(R. a) Equity. Injunction granted, in what Caſes, 2. 


2 vo 5 FEES! V £2 1 7 „ To 2 Ro? 
1, N caſes of waſte the court will not enjoin, unleſs the rever- 
_ * ſioner or remainder-man be made a party, 3 P. Wms. 268. 


Fall. 1730. Mollineum v. Powell in notis. _ 
2. Said, an injunction to ſtay waſte may be granted in favour 


Litton, ere Lord Chancellor Hardwicke-de | d not ſcruple to grant an injunction to ſtay 
uy 0. of an infant en ventre {a mere, though it 2. ö 3 ond he inclined 


of an infant en ventre /a mere. 2 Ath. 117. 1740, Wallis v. Sel 


to think, that in an exetutory deviſe the heir at law ought to be reflrained from committing waſte ; and 


truſtees to preſer ve contingent remainders, may have an injunfion to flay waſte, b fore rhe contingent ri main 


| dir-man comes into eſſe. 3 Atk. 754- 1753 Garth . Cotton, and 1 Dick. Rep. 163. 8. 0. 


3. If a perſon has only threatened to open mines, a plaintiff 
may come into this court to reſtrain a defendant from doing it, 
for it is not neceſſary to ſtay till waſte is actually committed, 
where the intention appears, and the perſon inſiſts on his right to | 
do it: and though no proof appear of waſte, yet if the tenant for 
life infifts on his right to do it and has none, the reverfioner mar 
have an injutition. 2 Ark. 182. May 1741. Gibſon v. Smith. 
A4. Limitation to A. for life, to truſtees to preſerve contingent 
'remainders; to the firſt and other ſons of A. in tail male, remain- 
der to B. for life; remainder to his firſt and other ſons it tail 
male; reverſion in fee to A., who cuts down timber, againſt 


. Whom B. brought his bill for an injunction to Ray waſte: though 


- 


B. has no right to the timber, yet as he has an intereſt in che 
Tn a BD —_ 


3 Ack. 211. 


„ n | 
mot maigtain an a Aion, ngt h "Ying the ediate remainder, the | 

ED : "The men, 1pjundtign:; Was continued. 3. 
5 to ſupport _.. Hertot. % Sn 18 | 13 


3 F 


Gould 5 eee 88 A G 
94+. Jong 1741s. Kere V. 


| contingent 5 | 
8 - 77 Lord 
. pon nee 


as not attain 2 r, and die: without iſſue, then he gives the 
_ "1 Jands to hie daughters, and direQts, they ſbetld. be eld, ad the 
2 money divided amongſt the daughters. The ſon, who. wants 
IS bl {three "quarters of a year of 214 intended: cutting down 3oool, 
Worch of timber: the daughters bring 3 bill to ſtay Walke. The 
dbdourt was of opinion that they, wete entitled to an injunction, as 

„ i is purſuing the teſtator's intention, and preſerring the value 

: 8 ok the eſtates · intended _ ge tothe eee 3 Al. 9725 


= 


| : : — Dec. 1744. Robinſon „ Belton. ic Tis o ty 7 3 Ne 

8 remainde in fees or where ther is tenant for: pin me render for If ps | 

_Y 2738 5 ee . eee ee de. 8 7 nf. 
oy mores | 


affe, to tale place 2 the remainder-man. Per Lord Hardwicke. - Ibid 


. : tet. commits 1 he ſhall be when? dent ue. 1 855 eftate is rie ſecurity. 
„ on be tenabt for life, has Hg: of 


6. Though a 
8 : Þ 15 yet this pled will grant an injunckton to reſtrain him from 
cutting down trees in lines, or, avenues, or ridings in a park, as 
they are for ornament, And whether the trees grow naturally, or 
Were planted, yet. if they ſerve. 10 r ornament or ſhelter, 3 It is the 
© fame, thing. 3 Ath. 215. arch 1144. © Ann,, 
. Tn a bill to Ray waſte, the mad is not entitled to ap in- 


* 


a "== unleſs he waives n doub 
ET. " v. ond TY 


3 ant 1 Inj Juno oe 27 waſte | in 
. A 4 rot ing mines gy Fe Arber is 5 5 in, or, the defendant has 

5 e in not 25 in W 3; "Aft. 1496: Moy 

5 5 mper ; W 2 2 


od rp landlord 1 to ſtay 
Ie. aſe from the original 
E FRE ; x a remainder- man i in der may Bare ah mmjunction to ſtay 
. wWaſte in the firſt tenant for life, notwithſtandinj an intermediate 


eſtate for life. Per nnd Horduicle. 55 Al. 7⁴³. Fed. 17 a 


i .  Farrant v. Lovel. _ - 
| 11. If a mortgagee in fee i in polfeliivn' cuts down, 3 and 
does not apply the money ariſing therefrom in Gnking: the princi - 
pal and intereſt of the mortgage, the N 45 5 on bill filed may 
Have an injunction to ſtay waſte: and'if 1 e other hand, 'where 
- there is © y a mortgage for'a term of years, and the mortgagor 
. commits. waſte, the me will e e en 
_- Hardwicke. Bid. 
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' himſelf tenant for life without impeachment of wafte, with full 


# | ö 


 Hberty to commit waſte, ſettles a jointure upon his wife for life, 


without impeachment of waſte: on ſettling another part, he cre- 


- ates a term on truſt to ſecure a rent-charge of 300/ per annum tio 
his wife, as a further part of her jointure, and afterwards ont of 
the rents and profits thereof to raiſe money from time to time, to 


 - xeimburle her expences in ſuſtaining and repairing her jointure 


* eſtate. After his death ſhe lets her annuity, together with the 5 
intereſt of 31007. given her by her huſband's will, run in arrear - 


for three years. Upon her ſon's marriage ſhe gave up the ſaid 


arrears, and alſo 20000. which he owed her, becauſe he could not 
-- otherwiſe' make a jointure within the ſettlement. He went 
© abroad, and there was an arrear of eight years during his life.' 
Upon his dying without iflue the eſtate came to his fiſter Cathe-' 
' rine, Who brought this bill /againft her mother Lady Aon to en- 


join her from committing further ſpoil and deſtruction upon her 


joiature eſtate; and for ſatisfaction for the damage already done 
thereby, ſuggeſting that ſhe had cut down even ſuch timber as“ 


Vas not fit for repairs, ſuch as young faplins, &c., not leaving a 
__ twig on the eſtate; and alſo to be quiered in the enjoyment of 


the lands free from the arrears incurred in her brother's life. The 
court therefore declared that the defendant ſhould have no benefit 
_ of the term till the had reimburked to the eſtate what the had fo 
_ unreaſonably cut away; and as to the future, the evidence being, 


that the had left no timber even fit for farm houſes, ſhe was re- 


ſtrained from cutting any more timber off the eſtate without leave 


3 


of the court. 1 Veſ. 204. 149. Afton v. Afton. 


13. The late Lord Calerain deviſed, that from dis death till his 


daughter Roſa Peregrina attained 21, or märried with confent of 


her mother, the mother ſhould receive all the rents and profits 
from all his lands in Middleſex and Norfolk, with directions to pay 
300l. per ann. to the'd:ughter, and to rake oc. per ann. to her 
_ ſelf, and to account with the daughter, if ſhe attained 21 rr 
married: if the daughter died before either, then over. Informa- 


tion on behalf of the crown, upon ſuggeſtion of being an alien 
and motion for an injunction to ſtay waſte; the court took time 
to conſider, but a demurrer was put in, which was overruled, and 


the judgment was affirmed on appeal to the Houſe of Lords. | 


2 F 286. 17581. Attorney-General v. Duplſ. 


8 . 


134. A guardian or truſtee for ab infant having 


1 4 


| ( Vn Dupieſfhivec.. J..., THE Yrs ae © Oey 
15. Plaintiff. being a termor of ground-rent, brought 2 bill 
. againſt his l-flce to ſtay waſte; and moved. at the Rolis 


. 4 
* 


fox an 
jaojunction: and it Was afterwards moved before the Lord 3 1 
Lellor, and granted. Ambl. 105. 1756. Farrant v. Lee. 
16. The patron of a living may baye an injunction againſt the 
- Inqumbent to ſtay waſte; and ſo may the Attorney-General 


vas Afton in the ſame ſettlement, in which he makes 


| Fe Tt} ; 
n | E a contingent 
_ eſtate cannot cut timber on ſuggeſtion that it will not improve. 

though growing amongſt under wood. 2 /. 362. 1751. Knight 


again 3 but 1 eee ann en 
benefit as patrons. Ambl. 176. 1753. Knight v. Mgſel | 
117. Motion for an injunction to ſtay waſte, upon an akidavit : 
1 generally, that the plaintiff was entitled to the fee fimple of the 
*  eftate, and that waſte was committed, refuſed ; as a particular 
title muſt be ſet out: upon this being done, the motion wag 
granted. 1 Bro. Cb. Rep. 57. 1779. Wihiteleg v. Whiteleg. __ 
„„ homas Lord Archer deviſed lands in Eſſex to truſtees, to 
| be ſold, and the money to be laid out in the purchaſe of lands in 
Warwickfbire,. which when purchaſed were to be to the uſe of 
"Andrew Lord Archer for life, without impeachment of waſte, re- 
mainder to Lady Plymouth and Lady Wanterton, teſtator's daugh- | 
ters, and the heirs of their reſpective daughters, as tenants in 
common. The perſonal eſtate was limited to the fame uſes ag 
the real, and the rents and profits of the lands in E/ex, till ſold, 
were. to de to the uſe of the ſame perſons who would be entitled 
_ to the lands in Warwick/hire, when purchaſed. The eſtates in 
s not being ſold, Lord Archer cut down ti on that eſtate; 
and the queſtion was, whether he was entitled/fo to do, he being 
intended by the will to be tenant for life, in t | . 
_  ghaſed, without impeachment of waſte, and the rents and profits 
ol the Eſſex eſtate being to go to the perſons entitled to the eftate 
do de purchaſed. His Honor Sir T homag Seanell ed that 
© 1 Lord Archer was not entitled to cut timber on the Ber 
eee.tſtates, and ordered the defendant his executrix to account for 


tte timber ſo cut, 8 on 1 the decree was affirmed. 
7 Ü! 1H9-4502.. nteſs Doewager Pl mouth and 
Fo  gthersv. Lady fa reber. & ch 
= -. 1109. Thomas Dummer = a codicil'o 1 will provided, that his "JE 
7 : wife, whom he made tenant for lif e, might cut timber © for her V4 


| 5 1 don uſe and benefit at ſeaſonable times,” ſhe was reſtrained from 
„„ cutting trees Which were ſaplings and 908 proper 70 be cut. * 
1 0: thr cok timber, 1 Bro. 166. Cbamberiyne v. Dummer. . 

=_ ee. tt ͤ A ks he ine £4 3 2.2. 


and rubat trees planted for ornament or | ſhelter. | 3 Bro. Cha. Rep. 549.11 by. the eldeff 
tenant i ION tail, e 2 on the death of the father tenant for life, to refrais bim from committing waffe, by 


cutting „ eſpecially ſuch os Was ernamental to the houſe. The Court, upon 4 „ and — 8 
F the Si filed; granted an irjunction to reſtrain the defendant from committing 1 part of the OE 
ate whereof he pas ſubje to impeachment f waſte ; ard as to the manſion- EG agg ardens, and EEE hs 


. orchards, timber growing for ornament and fbelter to the houſe, to reflrain bim from committing wa a. therein till 
- anjever or - further order. 1 Bro. Ch. Ca. 167. Leighton wv. Leighton, in notis. —— {njunttion to reftrain 4. 

: Fendants from cutting down any timber "trees" or other trees growing on theeflate, which were planted or © . 
rowing there fur arnament or ſhelter of the manſion-bouſe, or that grew in wiſſus, Planted walks, or lincs . 
r e eftate, 9 Taka, dows any Joplings growing on part ; 1 

of the eftate not prover to be be fall, e . order, 1 1 85 Oy _— 207 "75 5 5 1 


5 | 8 e | 
. 2 ligen PA ſtay STS wat 5 to prevent 3 te⸗ 58 
= vent for life without impeachment of waſte, from im proper » 
| „ ez but the anſwer denying any intention of cutting young or 
| „5 . trees, the order was diffolyed;” though the original - 
| . _ _ _ affidavit was read againſt the e "2. 25 3 . ” = 
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uk Bill hy the . the eta; biſhop. of the 3 
and churchwardens of the living of Oxzed, againſt the widow of 
"ts late incumbent, to reſtrain her from committing waſte, and 


an injunction was Franted. | 2.Bro, . Rep. 5 * | 1789. Ho 2 4 ns : 


Hint v. Feather/| 


K. of the 


| Plaintiff, who wwas patron of the living dg, e the 2 for an — „ in cutting down 


—  Fimber in the e bure wot ware orgs was granted, except a CEE TE the repairs CONT We OY 


Es or old petos belonging ts the reflory. 217. 1741.  Strachy v. F raneis. 


22. An order was made to prevent the removal of timber . 
| _ wrongfully cut. 17. jun. 93. 1791. Ann. © 
23. The: general controuling power of the court over charltied/ 
does not extend to a charity regulated by governors under a char- 
5 er. unleſs they have alſo the management of the revenues, and 


abuſe their truſt, which will not be preſumed, but muſt be appa- 5 5 


rent and made out by evidence. The Foundling Hoſpital is an in- 
ſtitution of this kind; therefore, on motion, an injunction te re- 
drain the govetnors from building round it was refuſed, and held 
not to be in the nature of waſte to turn meadow into buildings, e 
_ unleſs cleariy injurious. 2 Yof, jun. 42. 1793. Attorney-General RY 
1 2 co Governors We 650 eee Ho ypital, 4 Bro. 15 Rep. 16 8. . 
24. Mortgage of a copyhold may pull down r ruinous houſes, 5 
WO build better houſes to prevent a forfeiture, Per Maſter of 5 85 
Rolls. 3 Yef. jun. 480. 1799. Hardy v. Ree ver. N 
25. Injunction to reſtrain the landlord from cutting orn- 
mental trees in a lawn during the term, upon his conduct; 
amounting to a conſent to the plaintiff's plan of improvement, 


laying out the lawn, c. 5 Ve jun. 688. 1800. Fackſon v. Fw : 5 3 


Cator. And ſending a furveyor to mark out trees was held a ſuf- 
2 * Hcient ground for an injunQion. Bid. 

26. Injunction reſtraining tenant for life, withaiit impeach. | 
ment of waſte, from cutting down timber growing for ornament / 
or ſhelter, extended to clumps of firs on a common two miles from 
the houſe, the clumps having been planted for ornament. 6 Ve. 
. 107. 1801. Marquis of Downfbire v. Lady Sandys. 

27. InjunAion was granted againſt ploughing up ancient 
| paſture, upon a covenant to manage in a huſbandlike Manner. 
0 Fef. jun. 328. 1801. Drurey v. Moline. © 

28. e was granted to reſtrain tenant for life; without 
 Inipeachmentof waſte, from cutting timber or other trees planted | 
or growing for ſhelter or ornament, and from cutting, except in 
- huſbandlike manner. 6 Ve 7 Jun. 419. 1801. Tord Je. 0 
v. Lord Ferrer. 
209. Injunction Gad waſte in favour of tenant for life, parti- 
” cularly as to ornamental timber; not ſo much upon his intereſt 
. as his enjoyment. 6 Veſ. jun. 787. 1802. Davies v, Lee. 
But an in rr will not 8 128 ee e evidence . 
” 2M title. Bid. by 


8 juin and e . titles. AK 65 
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2 a FL. ; 5 5 5 life, e e to B. in 1 26 to one moiety, 
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remainder as to the other. moicty. to C. an infant in tail, 


_ caying timber may be cut down, fold, and the money divided 


* 
* - 
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not te be cut down; and where an infant is intereſted in the in- 
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* whe died & . after bis birth. 7 'che contingent remainders ring yer in e od 
© Sion 10 ben this timber foould belong. The Lard Chancellor wn of opinion, thut as it ub not-competent for 
tze dul. is cot down timber in reſpeł of his lite oft :te, he ſhould not take advantage of his can, wring-; that 

the timber, alrk-ugh by ſeverauce become Pr r ſonalty, was. yet tound, as far at it could be, to 7 1 

. Fcalty. That the adminiſtrator of Mrs. Orde's Arft fon cb certainly not intitled, the bild being dead at the 


Jech eſtate was labiy to be divefied by the duke's having e ſo 


4 the amcunt-of ſuck ieren, an ſucb principat and inter ft ft ſhould be laid out  Jubjeft to rther order, 


UH „ 22. A tenant po life, though. 5 impeachment. at wake, 


Tharge be exceſſive, and ſhall not ſuffer them to run to ruin. 
23 2 Ail. 383. Aug. 1742. Parteriche V. Ponvlet. 1 8. . ff . 2:0 8 


1 1 That a bilf wouid not lie for a ſatisfaQtion for waſte,wathout pray- 
17 Hu an injunction; and diſmiſſed the bill with colls. 3 Ati. 252. 


| 10 a. er 85 trade, the: cout has;decre-d an aęcount, nicden 


„Ther is no privilege of, .pecraye, in Ireland in caſe &. waſte; 


1 Ho e lee, 3, e . 2340s. n . : 


— 
* 
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es of the 


2 NY 15 any perſon inter fed 22 Williams v. Duke uf Bolten. Fed. 1784. 3 Wos 268. 


; . o_ 1 * oyer.. There was timber upon the premiſes' greatly de- 
eyed: B. the remainder-man brings a bill, praying, that the de- 


 betwixt him and the infant; and the tenant for life infiſts to have 

5 725 5 bert of the money. Tenant for life muſt have ſufficient left for 

. repairs, Dee. and an allowance for all damage done to the ground; 5 

t he is to have no allowance for the timber, which, when ſe- 
„„ vered by accident, or by a treſpaſſer, belongs to the firſt omner of 

x © the inheritance. Decaying timber, if for ornament or- ſhelter, 


— 


os _heritance, no timber can be cut down, but by the approbation of 
; the maſter, and the infant's ſhare of the money muſt de laid out . 
7 85 be- of . 3 F. . 50. 8 e 1784. 2e eee | 
5 el 


out down timier. Mr. Orde hed afterwards another ſon, who wwas a defendant in the cauſe on rhe 7 275 - | 


ti a cut ; neither could her ſecond ſ n cla m it, for altbaugl he: hai a weſted eftare of inheritance, 

T for 5 A þ 2 Lorofhip . th: 1 nobody 5 

1 preſent intitled, bur dirt ed the duke to $6 into cour! to the credit of the cenſe oP em of. 2943). 195, 10d. 

_ — for wobich the, nabe, hail been fold, and ordered rhat the Mafter fboutd inqui « into and aſcertain tb times or 
8 which the Jaig ſum or any part thereof was receives by the defendant the duke, and ſbould compute inter oft 

frm c times rejpeFively, and that the duke ſhould pay inte court in like manner. «bat fhculd be found to 


— 


„ wal be obliged to keep the tenants' houſes i in repair, unleſs the 5 


3 _ 35 "Bn for a 1 for walte in cuiting down, Has 
T trees, againſt ; an aſſignee of the le ſſec of a colle ge, after the allign= 
SN oe Gs Ment, and for waſte done before the aſſign ment after the et te f 
1 „ ͤ tenant, ho cut down the timber, i is determined by- aſſian ment, Ek 
the bill did. not pray an injunction. And the court was of Opinion 


net WC Callege. of Bloome,,. 2 Fele! 5 nung =# FEW 
c A many i inſtances where in the caſe oſ mines, which. 


| wo ould not have done in the caſe of timber, I. 5 


T.ꝗal male, remainder to Sir John Cotton in ſee. G, before a fon 


ED OG * 8 3. 
5 „„ RO 15 e 6 


wi. 


5 5 10 . ant 50 99 years, if he ſo long live, withiat e 
ment of waſte, except voluntary, remainder to truſtees to preferve. ys. 


contingent remainders, "remainder to his firſt and other ſong in 


born and Sir John Cotton agreed to cut down timber upon the 


5 cſtate, and that Sir John Cotton ſhould not take advantage of its 


being waſte, and the money ariſing from it was to be divided be- 


teen them. The timber eut was of the value of 20001., as ap- 
peared by Sir Fohbn Colton 
Horn 10 years at :erwards,' 2 


anſwer. G. fon the plaintiff Was 
ttamned his age of 2t, and ſuffered a 
recovery of the eſtate to himſelf and his heirs; and he was, held 


entitled to recover ſatis faction for ſo much of the value of his i in⸗ | 


| heritance as the late Sir John Cotton received under this agtee- 
53 mow and his executors admitting aſſets, 10007.” with intereſt at 
* cent. was directed to be computed from the filing of the 


Fil and paid to the plaintiff by the 1 of Sir John Cotton. 


3 At. 581. 17563. Garth v. Cotton. 1 LEO 324. 546. 8. C. 
e Ry 183. 8. C. . 

7. The money raiſed by ſale of nber improperly eur by tes. 

nants for life, impeachable, Sc.: ordered to be paid to the next 


taker of the inheritance, though there were intermediate remain- 5 


ders that might ariſe. Such tenant cutting timber will be liable 


po 'to > account,” but where no more timber has been cut than is 


charged | in the bill and admitted in the anſwer, the money hall 

be paid without coſts.” 1 Bro. Cb. Rep 8 * 1789. Tee v. Ab 

Hen. See alſo 1 Bro. Ch. Rep. 195. S. G. 1 Ve. jun. 78. Ad- 

_ miſſion that oy” timber b been” eut gives a Tights to N 
"hid. a” 

3% Be Tenant for life Stoke impeochawaref- walte eaundt min- 


EP hae trover for timber ſevered during a prior eſtate: but it veſts 


immediately in the owner of the eee 1 72 . Jeu. 479. 
1792. Pigot v. Bullock. + Gas 
| 9. A tenant for life, remainder to lis fong Se in un 
male, remainder to B. for life, and to her ſons in the ſame man- 


5 ner, with truſtees to preferve contingent remainders. A. being 4 
Allo ſeiſed of the reverſion: in fee, cut aud fold timber before the 


birth of a tenant in tail: aſterwards B. had a ſon, who died foon 


Wy after his birth,-and another fon, who ſurvived 4. The e produce 


of the timber was-decreed, to be laid out in the funds during the | 


- uponiwhich the timber was Cary” 8 þ Fe ” ere 374. 179 ä 

5 "_— 75 The Dutheſs of Bol. 

10 The lord of a'manor is W to his 7 remedy for 
e committed by a copyholder; and has no * for an in- 


; | junction and account. 4 jun. 700. 1799. 15 ench v ' Bamp= 


ten. And it was faid: per Lord Chancellor, that there could be no. 
Action of waſte between tlie lord and his tenant, but he doubted 
Whether upon waſte by a copyholder by cutting, timber the lord 
could bring n gs Wee 2880 vultoin the Tg 9 


7 1 4 * 
7 


Ute of A., and upon his death without having had a ſon was de- 5 : 
breed to be laid out in land, to be ſettled to the uſes of the eſtate | 
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1 HE defendant cannot | er | waive. 8. 3 ine, 
and inſtead thereof give 2 ſpecial lea. (1 Will. ag. in 
- rare. 85 But it is faid, that if the general iffue be not eutered, the 


ourt.in four days. (1 Ld. Raum. 674.) : or, as it ſhould ſeem 


bpekore the adjournment. day of the term. (Sayer's Rep. 87.) Or 
355 1 the firſt five days of the enſuing term. en wir: Bantis | 


37+ R. T. 5 Ge. 2. . 


2. And even afterwards, b 5 Roby of the 5 hers it i is not. ; 
6 the plaintiff. Icheries v. Walter, 
1 Vi 177. In this cafe leave was given to withdraw —_— 


to the prejudice or delay 


L, to a bond, and to plead the ſtatute of gaming. e 
3. The defendant permitted, upon terms of taking fhort notice 


eral iſſue, Jula v. Jaddrell, 1 Wil. 214. 
- Bp bridge. The: defendant pleaded nil debet. The plaintiff 


8 pe E plead double, vis. that he was not appointed by the commilſ- 
| nd it appearing the plaintiff had not been delayed, the court 
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: 5 155 ben may. waive it, and plead fpeciallywithour leave of the 


1 5 . demurred, And the defendant joined in demurrer. Afterwards he 
mavec chat he might be at Hberty to withdraw his plea of nil deber, 


opers, and that he did not agree with them to build the bridge. 


i timber 1 cut is in both. The caſe _ lots as not 
8 like that of tenant for life and remainder man, their rights 
re upon the ſame ground, and the reverſioner enters for the for- 
* but 8685 * . IO it e org . 1 88 ; 


Seis e Of . 35 whe Cites a Man ny wave | 
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of trial, to plead a ſpecial juſtification, after he bad en the 
4. In debt for the penalty of articles relating 10 the builging of 


are leave accordingly. | - Meard v. Phillipe, 2 Sta. gos. Vide 
. 1 alſo Wilkes v. Wood, 2 Wil. 204, S. P. after iſſue joined and 
3 ͤ e mouce of triat given. Vide alſo rag v. alben 2 Sera. 


5 5 3 But it in the caſe of Fama, bio, in debt upon. bond condi-/ a 


 Hioned for payment of. money at à future day, the defendant 
- pleaded payment at the day ; and before the plaintiff replinds = 


moved to withdraw his: plea and plead the ſtatute of 5 Ed. 
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4. 16. againft | the ſale of offices: Sed per auriam. That is never 


OY "op bal in order to peed * * not to Omg al ; 


: 3 


_. ine joined, and even after two terms have elapſed ice he firſt 
pleaded. Vide Waters v. Bovill, 1 Will. 223. Os 
; 12 5 i : ag 


|  ſhecial plea in the room of another. So the motion was denied. 


x 


* 


2 Stra. 960. 


6. And in Hare v. Lloyd, 1 Term Rep. Gg. it was determined 
vn the authority of Prout v. Dewar, (ib. notis) that after a rule to 
abide by a ſpecial plea, or plead ſuch other plea as the defendant 
will abide by, he can only plead the general iſſuur. 
J. The defendant pleaded the general iflue, but forgot to give 
._ notice at the ſame time of ſet-off. And upon motion in time, the 
Court gave leave to withdraw the plea in order to deliver the ſame 
plea again with a proper notice of ſet-off, and ſaid it had been done 
before. Blackourne v. Matthias, 2 Stra. 1267. See alſo Tariton v. 
Mragęg, Ibid. 1271. as to bringing money into court on the ſame 


- 


reaſon. 


E. B. 2 Wulf. 253. 


= 9. Though it be 3 general rule that the defendant cannot waive 
u ſpecial plea except to plead: the general iſſue, yet leave has been 


1 given under circumſtances for the defendant to add 1 plea after 


8. The defendant having pleaded the general iſſue, moved for 
leave to withdraw that plex and to plead the ſame plea again, to- 
gether with the plea of the ſtatute of limitations. But per curiam. 

I be court gives leave to add a plea for the furtherance of Juſtice, 
which goes to try the real merits of the cauſe, but the plea of the 
ſtatute of limitations is not to be favoured, becauſe it excludes the 
merits. The rule was diſcharged: per totam curiam. Cox v. Rolt, © 
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